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FEDERAL RESERVE BANK NOT LIABLE SENDING CHECK 
DIRECT DRAWEE BANK 


collecting certain checks December, 1923, the Federal Reserve 
Bank Minneapolis (Helena Branch) was held not liable forwarding 
the checks direct the drawee bank, where the latter remitted the 
form drafts and failed before the drafts could collected. This con- 
was reached under the regulations the Federal Reserve Board 
and the regulations the defendant Federal Reserve Bank force 
the time the transaction. 

appeared that about December 1923, the plaintiff, Fergus 
County, Montana, deposited the checks question the Empire State 
Bank Lewistown, which bank was member the Federal Reserve 
System. The checks were drawn the First State Bank Coffey 
Creek, Montana, which bank was not affiliated with the Federal Reserve 
System. 

The defendant Federal Reserve Bank forwarded the checks direct 
the Coffey Creek Bank which they were drawn. The Coffey Creek 
Bank remitted its drafts for the amount the checks but closed its 
doors before the drafts could presented and they were consequently 
dishonored upon presentment. 

the time this transaction, Regulation the Federal Reserve 
Board, Series 1920, authorized Federal Reserve Banks receiving checks 
for collection forward them direct the drawee banks. This method 
collecting check was also authorized 6108, Revised Codes 
Montana, 1921. There was, however, regulation the Board author- 
izing the Federal Reserve Bank receive drafts instead cash pay- 
ment checks deposited with for collection. 

But Regulation provided that each Federal Reserve Bank might 
establish rules governing the details its collection operations, which 
rules should binding upon all member and non-member banks clear- 
ing through it. Pursuant this authorization the defendant Federal 
Reserve Bank issued Circular No. 286 which provided that every bank 
sending checks the defendant for collection would understood 
have agreed that the defendant was authorized ‘‘to send such items for 
payment cash bank draft direct the bank which they are 
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drawn.’’ was held that the defendant was authorized establish 
this rule and that the rule was binding upon those making use its 
collection facilities. The defendant was, therefore, not responsible for 
the loss which resulted from the failure the Coffey Creek Bank. 

similar situation the United States Supreme Court decided that 
Federal Reserve Bank was liable. Federal Reserve Bank Richmond 
Malloy, Sup. Ct. Rep. 296. The collection transaction this case, 
however, occurred December, 1920. Regulation then read, 
authorized Federal Reserve Banks forward checks direct the banks 
which they were drawn but did not expressly permit the acceptance 
payment other than money. And the defendant bank, that case, 
had established rule authorizing collections made bank drafts. 
The court there held that the defendant bank was guilty negligence 
receiving draft payment the check even though was authorized 
forward the check direct the drawee. This decision was published 
the April, 1924, issue the Banking Law Journal, page 261. 

The method collection cases this kind now expressly covered 
Regulation Series 1924, issued August 15, 1924, which pro- 
vides that Federal Reserve Bank may forward checks for collection 
direct the drawee banks and ‘‘may its discretion and its option, 
either directly through agent, accept either cash bank drafts 
payment remittance for such checks and shall not liable 
for any loss resulting from the acceptance bank drafts lieu 


NOT LIABLE DRAFTS ISSUED WITHOUT CON- 
SIDERATION 

Wagle Farmers’ State Bank, 280 Rep. 62, the St. Louis, 
Mo., Court Appeals held that bank was not liable certain drafts 
which issued exchange for check which was not honored. 

The drafts question were issued the defendant bank exchange 
for check drawn the plaintiff and signed ‘‘J. Wagle Mrs. 
The check was made payable Ona Pool, sister the 
plaintiff, who brought the check the bank for the plaintiff and ob- 
tained three drafts for $500 each, which were payable the plaintiff. 

After the drafts had been delivered Miss Pool the officers the 
bank told Wagle, the husband the plaintiff, the transaction. 
refused have the check charged his account, saying that his wife 
had drawn without his consent. Thereupon the officers the bank 
ordered payment stopped the drafts. Thereafter the plaintiff sued 
upon the drafts. 

The evidence showed that for about two years prior the time the 
drafts were issued the plaintiff had been signing her husband’s name 
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checks drawn the defendant bank, and the checks signed her 
had been charged her husband’s These checks were for small 
amounts, none them being for more than $50. 

The court held that since the only consideration which the bank re- 
ceived from the plaintiff for the drafts was the $1,500 check and her 
husband refused honor this check she obtained the drafts without 
consideration and consequently was not entitled recover thereon. 
holding the court said: 


elemental that contractual obligation which has considera- 
tion support not binding, and, unless there was some considera- 
tion moving from plaintiff defendant for the giving the drafts 
herein sued upon, they could not enforced. 

According plaintiff’s own testimony, she had separate deposit 
her own the bank, and the check for $1,500, which she signed 
‘J. Wagle, Mrs. Wagle,’ was attempt her draw 
from the checking account her husband, Wagle, the 
defendant bank; yet plaintiff concedes that, the time she drew the 
check and had presented the bank, her husband was wholly unaware 
either that she had drawn such had obtained the drafts 
question exchange therefor from the bank. Plaintiff thus 
that the only consideration which the defendant bank received from her 
for the drafts was said $1,500 check. Since plaintiff’s husband refused 
honor her check and allow same charged his account, 
clear that plaintiff obtained the drafts wholly without consideration. 
this situation plaintiff failed make out for the jury, and the 
trial court, the close the entire case, could well have sustained 
demurrer the evidence. 

light the facts, the bank was within its right stop 
payment upon the drafts had issued plaintiff, and the judgment en- 
tered below clearly for the right party. 

the husband plaintiff had, for some months prior the 
date upon which the $1,500 check was presented the defendant, per- 
mitted plaintiff draw checks upon his would not avail the 
plaintiff against the defendant bank, since the husband, immediately 
upon learning the check, notified the bank that would not permit 
the check charged against his deposit, thus making the issuance 
the drafts the bank without consideration, for whatever authority 
plaintiff might have had draw checks upon her husband’s account 
was revocable him 


BANK NOT LIABLE FOR CASHIER’S STATEMENTS PUR- 
CHASER CORPORATE STOCK 

That bank was not liable for statements its with reference 

the value certain corporate stock where the cashier was not author- 

ized give advice the value securities, even though the proceeds 

the sale the stock were applied upon obligations which the corpora- 


tion owed the bank, was the holding Lemke First National Bank of. 
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Appleton, 208 Rep. 946, decision the Supreme Court Wis- 

The brought the action against the First National Bank 
Appleton, and Powell, its president, recover the amount which 
the plaintiff paid for stock the Simon Cheese Co. The plaintiff 
alleged that was induced purchase the stock false representations 
made the cashier the defendant bank. also alleged that the 
bank and the defendant Powell participated conspiracy induce 
persons fraudulent methods and representations purchase stock 
the Simon Cheese Co., and that result this conspiracy the plain- 
tiff was induced purchase stock the company. 

Neither the bank nor its president could held liable the plaintiff 
the theory that they entered into conspiracy induce persons 
fraudulent means purchase the stock the cheese company since the 
evidence did not show that there was such conspiracy. And, has 
been stated above, the court held that the bank was not liable for any 
statements concerning the value the stock which were made the 
plaintiff the bank’s 

stating its decision favor the plaintiff, the court said: 


case falls clearly within the rule DeSwarte First National 
Bank Wauwatosa (Wis.) 206 887, 892, 893. this case, 
the Waumatosa Case, there proof that the bank, any its offi- 
cers, had engaged the business making representations giving 
advice the value securities. There was evidence that any such 
express implied authority had been conferred the cashier. was 
held the Wauwatosa Case, the fact that proceeds the sale this 
stock were applied upon obligations which the cheese company owed the 
defendant bank does not render the bank liable for the statement made 
its cashier. The statements made the officers the bank were 
response inquiries made prospective customers for the 
would unduly extending the liability banks hold them respon- 
sible for statements made response inquiries investments 
which the bank had interest either owner selling agent—no 
interest other than that giving gratuitously such information the 
bank possessed. 

proof that the defendant Powell made any statements 
representations the appellant (plaintiff) his son which induced 
the appellant purchase the stock the cheese company. either the 
bank the defendant Powell liable, must because the fact 
they had entered the conspiracy which charged the appellant. 
review the entire proof, which too voluminous abstract 
this opinion, has satisfied the court that there evidence which would 
warrant finding jury that either the defendant bank the de- 
fendant Powell entered into conspiracy induce persons fraudulent 
means purchase the stock the cheese company. The record does not 
the clear, satisfactory, and proof which con- 
spiracy must established. 

fact that the bank lost $92,000 through the failure the cheese 
company cogent evidence that believed and acted upon the state- 
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ments which made others with reference the affairs the cheese 
company. apparent from reading the record that the bank and 
its officers, common with all others who had dealings with the cheese 
placed entirely too much confidence the honesty 
tegrity the younger Simon, who turned out man entirely un- 
worthy belief and confidence any way. But the fact that con- 
fidence was sadly misplaced does not establish tend establish 
that the bank, its officers, entered into conspiracy defraud 


RESOLUTION AUTHORIZING OFFICER CORPORATION 
SIGN PAPER NOT REVOCATION BANK’S AUTHOR- 
ITY PAY NOTE PREVIOUSLY EXECUTED 


The question presented recent decision the Appellate Term 
the New York Supreme Court was whether bank, after receiving 
from corporation copy resolution authorizing designated 
officer the corporation sign notes and checks the corporation, 
was justified paying note the corporation theretofore signed 
the officer who was authorized sign notes and checks prior the 
adoption the resolution question. The case which this question 
was discussed Silk Trimming Co., Garfield National 
Bank, 215 Supp. 269. 

appeared that prior October 1924, the president the 
plaintiff corporation, whose name was Kramer, was authorized sign 
notes and checks behalf the corporation, and copy the 
tion conferring such authority him had been filed with the de- 
fendant bank, which the corporation had account. that date 
Joseph Gold and David Gold purchased the stock the corporation. 
The former was then elected secretary and treasurer, and resolution 
authorizing him sign notes and checks for the corporation was 
adopted. the same day copy the resolution was given the 
bank. The resolution read follows: 

4 

that the funds this corporation deposited with the 
Garfield National Bank, and that the same withdrawn therefrom 
upon the signature Joseph Gold, secretary and treasurer, which 
signature hereto attached and 

resolved that the Garfield National Bank 


authorized pay all checks and notes signed indorsed the manner 


Before the adoption the resolution, September 10, 1924, the 
corporation, its president, had executed note payable the order 
the Monarch Textile Mills December 20, 1924, the defendant 
bank. The note question was presented the bank the holder 
its and was paid. The amount the note was charged 
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the account, and the plaintiff later brought this action re- 
cover that amount. 

The defendant bank contended that was justified paying the 
note and charging the plaintiff’s account for the reason that the 
defendant was never ordered stop payment the note. Joseph Gold 
testified, however, that when the copy the resolution October 7th 
was given the bank and Kramer, the former president the cor- 
poration, had interview with Mr. Milne, one the officers the 
bank, and that the course the interview they told Milne that any 
note check which might thereafter presented should not paid, 
unless signed the new officer, and that any checks notes bearing 
the old signature should come they should dishonored. Milne 
denied that there had been such conversation. 

Upon appeal from order setting aside verdict for the plaintiff 
was held that the plaintiff was not entitled recover unless when 
the copy the resolution October 7th was given the bank, the bank 
was orally instructed stop payment notes and checks theretofore 
executed, the resolution October 7th could not, matter law, 
construed affecting such notes and checks. Whether such oral in- 
structions had been given was question which the jury should have 
decided. Owing the fact that the trial court charged the jury im- 
properly was impossible know whether the jury decided that such 
instructions had been given whether the verdict returned the jury 
was based the assumption that the resolution October 7th related 
notes made before that date well those made thereafter. For 
this reason the Appellate Court held that the verdict for the plaintiff 
could not permitted stand, and, accordingly, the order setting 
aside the verdict was affirmed. 

the opinion the court said: 


view it, the single question which the case turned was 
whether not, the time the resolution October 7th was given the 
oral instructions stop payment notes and checks theretofore 
made were also given. they were, the bank could not justify its pay- 
ment the note here question. Nor could found counterclaim 
upon its own wrongdoing making such payment violation the 
orders its depositor. American Defense Inc., Sherman Nat. 
Bank New York, 122 695, 225 506. the other hand, 
such oral instructions were not given, the bank had perfect defense, 
and had plead any counterclaim. The note was properly 
signed the time was made, and the resolution October 7th could 
not properly construed affect notes checks theretofore executed. 

the court charged the jury follows; the first resolution re- 
ferred being the resolution which authorized the then president, 
Kramer, sign notes and checks, and the second resolution being that 
October 1924, both hereinbefore referred to: 

the bank concluded that the first resolution was still effect, 
then will for you, gentlemen the jury, say, upon reading 
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both these resolutions, whether your judgment the second resolu- 
tion wipes out the first one; whether specifically impliedly deprives 
the bank the right honoring the first resolution, which does give 
the bank the right honor the signature Mr. Kramer. 

your judgment, upon reading the two resolutions which 
are before you, that the second resolution does wipe out and takes 
away from the bank that original authority that had received from 
the plaintiff honor the signature Mr. Kramer, then the defendant 
paid that note its peril, provided you feel that the second resolution, 
when Gold came in, supersedes the first one, and clearly directs the 
bank honor signature other than that Mr. Gold.’ 

exception was taken this part the charge, counsel urging 
that the construction the resolutions was matter for court, and 
not for the jury, and requesting the court charge that the resolution 
October 7th was prospective only its effect. The cqurt declined 
charge requested, and, effect, repeated his previous charge, teaving 
the jury give such effect they thought proper 
tions. This was manifest error, and the charge requested defendant 
should have been given. Exception was again duly taken. view 
the charge, and the refusal charge, impossible know whether 
the jury found that oral instructions stop payment had been given, 
whether they construed the resolution October 7th relate notes 
and checks theretofore, well thereafter, made. matter law, 
the resolution was not susceptible such construction, and the verdict 
cannot permitted stand.’’ 


BANK NOT ENTITLED CHARGE DISHONORED DRAFT 
DEPOSITOR’S ACCOUNT 

rather unusual question was presented the case First National 
Bank Stratford Stockton, 245 Pac. Rep. 638, decision the Su- 
preme Court Oklahoma. The question was whether bank which re- 
ceived depositor’s check another bank payment draft held 
for and subsequently accepted from the drawee pay- 
ment the check draft which was dishonored upon presentment was 
entitled charge the amount the draft the depositor’s account. 
was held that the bank could not so. The facts the case were 

February 27, 1922, the First National Bank Stratford, the de- 
fendant, received for collection draft for $1,073.60, drawn 
Stockton, the plaintiff. that date Stockton had deposit the de- 
fendant bank sum excess the amount the draft, and also had 
deposit the State Bank Stratford sum excess that amount. 
gave the defendant his check drawn the State Bank for the 
amount the draft, and the same day the drawee bank gave the de- 
fendant bank draft the Tradesmen’s National Bank Oklahoma 
City for the amount the check. The draft was dishonored upon pre- 
sentment. The State Bank, being insolvent, closed its doors Febru- 
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ary 28th. Thereafter the defendant charged the amount the draft 
the plaintiff’s account, and notified him that such charge had bee 
made. 

April 1922, Stockton drew check the defendant bank for 
the sum $2,192.01. The check was dishonored upon presentment 
the ground that the plaintiff did not have deposit amount 
pay it. The plaintiff’s deposit would have been large enough 
the check the bank had not charged the amount the dis- 
honored draft against his account. Subsequently the bank honored the 
plaintiff’s check for the sum $1,118.41. This action was then brought, 
recover the sum $1,073.60, the balance the protested check, and 
for damages for the defendant’s refusal honor the plaintiff’s check. 

The defendant contended that when the draft the State Bank 
was dishonored the defendant had the right charge the amount thereof 
the plaintiff’s the theory that was acting the 
agent the collection the check and that should bear the loss. The 
defendant further argued that since had rightfully charged the amount 
the dishonored draft the plaintiff’s account was not entitled 
recover. 

was held that the defendant was not the agent the plaintiff 
for the collection the check was the agent the drawer the 
original draft payment which the check was given and could not 
act agent for both the creditor and the debtor the same transac- 
tion. was further held that the defendant received the check, not 

for collection, but conditional payment debt, and that 
after the State Bank, which the plaintiff had funds sufficient pay 
the check, accepted the check, marked ‘‘Paid,’’ and charged the 
plaintiff’s account, the defendant had right charge the check the 
account the defendant bank. This being the case, the 
plaintiff was entitled recover. 

holding that the defendant did not have the right charge the 
amount the dishonored draft the plaintiff’s account, the court said: 


did not deposit his check for collection, but delivered 
the collecting agent payment the debt the principal. was 
such agent, not deposit for collection, but condi- 
tional payment the debt. The conditions implied its acceptance 
were two: (a) That plaintiff had funds the bank which was 
drawn sufficient pay the same; (b) that would honored 
presentment. The first these conditions admitted fact. The 
second condition was fulfilled the drawee bank accepting the check, 
marking ‘Paid,’ and charging plaintiff’s account. The fact that 
the drawee bank thereupon issued and defendant accepted, according 
existing between them, worthless draft payment the 
check, cannot militate against the fact that the check was honored 
presentment form and manner the time satisfactory defendant, 
that defendant surrendered the check voluntarily, thus making pos- 
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sible for plaintiff’s account charged with the amount, and that de- 
fendant’s acts thus reduced plaintiff’s rightful claim thereafter the 
guaranty fund the amount the check surrendered. follows 
from what has been said that defendant had legal right require 
plaintiff pay the same debt twice charging the amount the check 
his account that bank, after permitting charged his ac- 
count the drawee 


BANK NOT LIABLE DEPOSITOR FAILING REPUDIATE 
CHECKS DRAWN AGAINST HIS ACCOUNT 


statement depositor bank the cashier the effect that 
the depositor would hold the bank liable for the amount checks drawn 
another and charged against his account, unaccom- 
panied offer return the checks, was recently held not con- 
stitute definite repudiation the drawer’s authority sign the 
checks. The case holding Smith Jones County State Bank, 208 
Rep. 590, decision the Supreme Court South Dakota. 

The checks question were four checks drawn Nick Hurst and 
paid out the plaintiff’s account the defendant bank. The aggregate 
amount the checks was $1,828.65. Two the checks were signed 
Hurst his own name, and the other two were signed ‘‘E. Smith, 
Nick Hurst.’’ appeared that prior August, 1918, Hurst was au- 
thorized the plaintiff draw checks against the plaintiff’s account, 
and the plaintiff had acquiesced the payment out his account 
checks drawn Hurst during the months June, July and August, 
1917. The four checks involved this action were drawn between 
August 27, 1918, and September 30, 1918. 

September 30, 1918, the bank sent the plaintiff statement his: 
account, and returned him the canceled checks, including the four 
checks question. According the testimony was out 
town when the statement was sent and did not see the statement 
and canceled checks until December, 1918. further testified that 
few days later went the bank and asked the cashier why Hurst had 
been permitted draw him the amount $1,800. The 
according the plaintiff’s testimony, asked wasn’t all right, and 
assured the plaintiff that Hurst would pay. The plaintiff replied, Well, 
maybe will and maybe won’t, but holding you responsible 
the meantime for that amount money.’’ This was the only dissent 
the plaintiff ever made the charging the four checks his account. 

After his conversation with the cashier the plaintiff continued 
business with the bank for period five years. During that time 
received statements account, all which showed his 
diminished the amount the four checks aggregating $1,828.65. 
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June 19, 1924, drew check the defendant bank for 
$1,828.65, the amount the four checks question. Six months prior 
that date his account with the bank had been closed, and payment 
the check was refused. Thereafter, July, 1924, the brought 
this action recover the amount the checks. 

The evidence showed that prior the beginning the action the 
plaintiff frequently sought collect the amount the checks from 
Hurst. also appeared that the plaintiff never returned offered 
return the checks the bank. 

The court held that the plaintiff was not entitled recover because 
never definitely repudiated the checks until June 19, 1924, when 
drew the check for $1,828.65, and the bank was prejudiced his delay 
repudiating the checks. appeared that the plaintiff had re- 
pudiated the checks the time his conversation with the cashier the 
bank could have paid them out Hurst’s account. 

affirming judgment for the defendant bank the court said: 


checks question were not forged checks nor altered checks 
nor raised checks. They were valid instruments bind Hurst, they 
were not binding upon plaintiff. The undisputed testimony the 
cashier shows that Hurst had his own account the bank, after the 
time the plaintiff’s alleged conversation with the cashier December, 
1918, and before the bringing this action, sufficient money have 
paid those four checks had plaintiff repudiated them and returned them 
the bank that time, and that the bank was prejudiced Smith’s 
failure repudiate them. 

alleged conversation Smith December, 1918, while the 
same time kept the checks, was not definite repudiation Hurst’s 
authority sign checks. And plaintiff never did definitely repudiate 
until drew the check for $1,828.65 June 19, 1924, which time 
the bank had been prejudiced such 


The Law Bank Checks 
Forged Checks 


Consideration the Decisions Defining the Rights and Liabilities the Bank 
Its Depositors and Other Parties Connection with Forged Checks 


JOHN EDSON BRADY 


NOTE. This the twentieth series articles dealing 
with the Law Bank Checks. Subsequent articles will take 
Presentment, Protest, Collection, Clearing Houses and other phases 
this branch the law. 

Each article will made complete possible and will 
undertake refer every decision the American Courts deal- 
ing with the subject under discussion. 


Forged indorsement where check delivered one wrong- 
fully assuming authority agent. 


111. Rights holder whom impersonator transfers check. 


112. bank paying check forged indorsement 
name fictitious payee. 


Right bank recover money paid forged indorsement 
name fictitious payee. 


Depositor’s duty examine balanced account. 


Forged indorsement where check delivered one wrong- 

fully assuming authority agent. 

The general rule checks wrongfully indorsed impostors, re- 
ferred the preceding sections, does not apply where the impostor, 
instead claiming another individual, merely assumes the 
agent some one else, whom does not fact represent. While, 
delivering check such person, the drawer may considered 
vouching for him the agent the payee, does not vouch for his 
right authority indorse the payee’s name. these cases the check 
made payable one person and delivered another for the payee. 
The drawer has illusions regard the person with whom deals 
except upon the point his authority act agent. does not be- 
lieve that making his check payable the person whom de- 
livers it, nor that indorsed and negotiated that person. 
And inasmuch the person whom the check delivered has au- 
thority act for the payee his indorsement forgery. The payment 
the check the drawee bank unauthorized and must make good 
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the amount the check the drawer under the general rule pay- 
ments upon forged 

The fact that the person whom the ‘‘agent’’ pretends represent 
not living the purely fictitious character created the 
does not alter the drawee bank’s responsibility. still re- 
mains liable the drawer the check pays indorsement 
written the pretended agent, anyone 

But, where evidence tending show that the check was not actually 
indorsed the person named payee lacking the drawee bank. 
will allowed charge the check against the drawer’s 

would seem that this kind might proper ones which 
apply the rule that, where one two innocent persons must suffer 
loss, the loss should thrown upon that one who has, his act 
the loss. The drawer the check has opportunity before 
delivering the check investigate the agency the individual with 
whom deals, and reasonable investigation would, most instances, 
lead disclosure facts which would cause the drawer withhold 
his check and prevent the perpetration the fraud. The bank, the 
other hand, unaware the under which the check was 
given and has neither reason nor opportunity for looking into the matter 
whether not the indorsement the payee’s name genuine. The 
answer this contention, however, that the authorities, almost with- 
out exception, hold that the drawee bank which pays check under such 
responsible for the amount the drawer. 


111. Rights holder whom impersonator transfers check. 


Under the rule that, where person draws check and delivers 
impostor, believing him the payee named the check, 


73. Russell First Nat. Bank, Ala. App. 342, So. Rep. 868. 
74. Murphy Metropolitan National Bank, 191 Mass. 159, Rep. 693.. 


75. Guaranty State Bank Trust Co. Lively, 108 Tex. 393, 194 Rep. 
937; Commonwealth Nat. Bank Hawes, Tex., 196 Rep. 859. 


76. Armstrong Pomeroy National Bank, Ohio St. 512, Rep.. 
866, the facts showed that person named Grimes represented himself 
agent one Brown, fictitious person, the negotiation note. The plaintiff 
gave Grimes check the defendant bank, which Grimes indorsed and 
was held that the indorsement was forgery and that the defendant bank was 
liable the plaintiff. the opinion, written the court, was said: “If 
the drawer check, acting good faith, makes payable certain person 
order, supposing there such person, when fact there none, good 
reason can why the banker should excused pay the check 
fraudulent holder upon any less precautions, than had been payable 
real person; other words why should not required use the same precau- 
tions the one case the other; that is, determine whether the indorsement 
genuine not.” 


77. Cooper People’s Trust Savings Bank, 219 Ill. App. 447, where the 
said: “The plaintiff (drawer) was bound first make out prima facie 


ease. failed and then became the duty the trial court enter- 
judgment for the defendant. 
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indorsement the such impostor does not constitute forgery, 
held the weight authority that the drawer such case 
liable any bona fide holder the check whom 
indorsed for 

Robertson frequently cited authority this ques- 
tion. there appeared that thief, who had stolen pair horses, 
registered Boston hotel under the assumed name Charles Barney. 
gave that name certain auctioneers the city and requested them 
sell the horses for him. There was living Swansea, Mass., the 
time, reliable and responsible man named Charles Barney, and the 
auctioneers believed the impostor that person. They paid the 
proceeds the sale check, drawn the order Charles Barney, 
and this the impostor indorsed and transferred for value. The auction- 
eers learned the true facts before the check was presented and stopped 
payment, but was held that the indorsee could recover action 
brought against them. 
Where check, after delivery impersonator, has been certified, 


purchaser for value will permitted enforce against the drawee 


112. Liability bank paying check forged indorsement 
name fictitious payee. 

Where check payable the order fictitious non-existing 
person, and this fact was known the person who signed the check, the 
parently requires indorsement order transfer it, reality 
transferable without indorsement just though were actually made 
payable bearer. Consequently, check this kind indorsed 
with the payee’s name, the indorsement immaterial re- 
garded forgery, and, the drawee bank pays the check, not 
responsible its depositor for the amount would the ordinary 

The rule illustrated case wherein depositor sued his bank 
recover the amount check alleged have been paid the bank 
forged indorsement. The check question, which was for the sum 
$15,000, was drawn the plaintiff’s office manager, who was au- 

78. Missouri Pac. Co. Cohn Co., 164 Ark. 335, 261 Rep. 895. 

79. 141 Mass. 231, Rep. 619. 

80. Meridian Nat. Bank First Nat. Bank, Ind. App. 322, Rep. 
247, Rep. 608; First National Bank American Nat. Bank, 


Supp. 58, Aff’d., 170 88, Rep. 1089. 

81. Neg. Inst. Law, subd. American Express Co. People’s Sav. 
Bank, Ia., 205 Rep. 

82. Norton City Bank Trust Co., 294 Fed. Rep. 839. 

bank was held free from liability paying municipal warrants 
alleged wrongful indorsements the names fictitious payees the case 
Indianapolis National City Bank, Ind., Rep. 791, 148 

ep. 675. 


ce 
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thorized draw against the plaintiff’s account for the purposes the 
business. The check was made payable the order corporation 
but the manager had intention that the corporation should receive 
the check its proceeds. His object was use the check for the pur- 
pose concealing his embezzlement funds from the plaintiff and the 
check was used. held that the check was effect payable 
bearer and that the bank was not 

another case the clerk the plaintiff, fraudulently represent- 
ing him that certain persons had applied for loans, procured from the 
plaintiff number checks payable the order such persons. 
some the checks the payee named was purely fictitious person, while 
the payees others were actually existing persons. The clerk forged 
the indorsements the various payees and collected the checks. 
was held that the bank was liable the plaintiff, its depositor, that 
had paid out his money checks bearing forged 

The distinction between these two cases clear; the first case, the 
person who drew the checks, that the manager, knew that the payee 
named the check would never receive nor acquire any interest it. 
Consequently the check was effect payable bearer and 
being transferred without any indorsement whatever. the second 
the person who signed the checks, that the depositor, believed 
each instance that the payee was real person, without whose valid in- 
dorsement the check could not transferred collected. Since the 
drawer was ignorant the manner which these checks the second 
were used, the checks could not considered payable 
bearer within the rule already stated. Not being payable bearer, the 
checks could not transferred without valid indorsement, and any in- 
dorsement the payee’s name, made without authority constituted 


83. Norton City Bank Trust Co., 294 Fed. Rep. 839. 
84. Shipman Bank, 126 318, Rep. 371. 


85. For other decisions holding that the drawee bank liable its de- 
payee where the person signing the check drawer was not aware the ficti- 
tious character the payee, see Robertson Banking Co. Brasfield, 202 Ala. 167, 
So. Rep. 651; Grand Lodge Kansas W..v. Emporia Nat. Bank, 
101 Kans. 369, 166 Pac. Rep. 490; Grand Lodge Kansas State 
Bank, Kans. 876, 142 Pac. Rep. 974; Harmon Old Detroit Nat. Bank, 153 
Mich. 73, 116 Rep. 617. 

The drawee bank was held free from liability its depositor, county, 
where appeared that the county treasurer issued checks fictitious persons 
the order the county judge, who indorsed and collected the checks, and that 
the county commissioners had neglected audit the claims required statute. 
Padgett Young County, Tex., 204 Rep. 1046. 

The purchaser check issued such circumstances cannot enforce 
against the drawer. United Cigar Stores Co. American Raw Silk Co., 184 
App. Div. 217, 171 Supp. 480. 

The question whether the person signing check drawer knows that the 
payee fictitious question fact for the jury decide. American 
Nat. Bank Crescent Paper Co., 193 Ind. 329, Rep. 664. 
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check may regarded payable fictitious person, and there- 
fore payable bearer, though names payee actually existing 
person. This happens when the person drawing the check the order 
existing person does for his own purposes and intends that the 
payee shall have interest whatever the check. The check 
instance this kind the plaintiff’s clerk, who was authorized 
draw checks against the plaintiff’s account the defendant bank, 
drew four checks the order certain individual, forged the indorse- 
ments the checks and negotiated them.: The clerk drew the checks 
for the sole purpose defrauding his employer knew that the payee 
named the checks would never acquire any interest them their 
proceeds and that the checks would never come his hands. Under the 
rule stated was held that the checks were payable bearer and that 
the bank was not liable the plaintiff having paid out his money 
checks bearing forged indorsements. contemplation law the 
checks were transferable delivery, and might have been paid the 
bank without any indorsement the situation was the same 
though the clerk had made the checks payable bearer and had ob- 
tained the money them from the 


113. Right bank recover money paid forged indorsement 
name fictitious payee. 


The same reasoning set forth the foregoing section applied when 
bank attempts recover back the money which has paid out 
check payable fictitious non-existing person, and bearing un- 
authorized indorsement. 

the person signing the check knew that was payable fictitious 
non-existing person, then the check regarded being payable 
bearer, and the bank not permitted recover the money from the in- 
nocent holder whom was paid, notwithstanding the wrongful in- 

New York case the following facts were involved. person 
forged the signature administrator number checks, drawn 
upon the plaintiff trust company. The names persons entitled 
distributive share the estate represented the administrator were 
filled payees, and their indorsements were forged. The checks were 


86. Phillips Mercantile Nat. Bank, 140 556, Rep. 982; 
Snyder Corn Exchange Nat. Bank, 221 Pa. 599, Atl. Rep. 876. 

The Negotiable Instruments Law adopted Illinois provides that in- 
strument payable bearer “when payable the order person known 
the drawer maker fictitious non-existent, living person not 
intended have any interest American Hominy Co. National Bank, 
294 223, 128 Rep. 391. 

87. Snyder Corn Exchange Bank, 221 Pa. 599, Atl. Rep. 876. 
88. Bartlett First National Bank, 247 Ill. 490, Rep. 337. 
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deposited the defendant bank, collected and paid over the forger. 
The plaintiff could not, course, repudiate the signatures the checks, 
but was contended that the plaintiff could recover the amounts the 
checks money paid forged indorsements. was clear that the 
forger, who signed the checks, never intended that the persons named 
payees should have any interest the checks. was held, therefore, 
that the checks were, effect, payable bearer, that the defendant 
bank got good title them irrespective the indorsements, and that 
the plaintiff could not recover the ordinary case bank paying 
out money check bearing forged 

But, where the person signing the check not aware that made 
payable fictitious non-existing person, but believes that the check 
payable real person and negotiated only upon his proper 
indorsement, unauthorized indorsement forgery, and the 
drawee bank pays the check may recover the money 

This rule illustrated another New York decision, wherein ap- 
peared that employee forged his employer’s check, drawn the 
Federal National Bank Pittsburg, Pa., the order ‘‘N. Draft.’’ 
his request the bank gave him draft upon the plaintiff bank New 
York City, payable the order ‘‘Carroll Bros.’’, firm doing busi- 
ness Pennsylvania. The employee then forged the indorsement 
Carroll Bros. and deposited the draft his account the Mellon 
National Bank, which forwarded its correspondent New York, 
the defendant. When the fraud was discovered the Federal National 
Bank recredited its depositor with the amount the draft, but the 
Mellon National Bank refused make restitution the Federal National 
Bank. The latter returned the draft the plaintiff bank, which re- 
stored the Federal National Bank the amount had charged 
reason the draft, and brought suit recover from the defendant. 
behalf the defendant, was claimed that, since the employee, whe 
worked the fraud never intended that the draft should reach the hands 
the payee, Carroll Bros., was effect payable fictitious 
non-existing person, and, therefore, payable bearer, and that, conse- 
quently, the indorsement the name Carroll Bros. the back the 
draft was not legal effect forgery. But essential that the person 


89. Trust Company America Hamilton, 127 App. Div. 515, 112 

90. American Express Co. Peoples Sav. Bank, 192 Ia. 366, 181 
Rep. 701; Fifth Nat. Bank Central Nat. Bank, Hun (N. Y.) 559, 
Supp. 541. 

where collecting bank, being liable the drawee, makes good 
the amount, will permitted recover the amount from prior indorser. 
Second Nat. Bank First Nat. Bank, Ohio 56, Ohio App. 68. 

The holder certified check, made payable the order fictitious 
person without the knowledge the person signing it, cannot enforce the check 
against the drawee bank. Eagan Garfield Nat. Bank, 118 Rep. (N. Y.) 
76, 192 Supp. 209. 
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making drawing the instrument should have knowledge that the payee 
fictitious non-existing person. And this case the drawer had 
such knowledge; fact the drawer believed with good reason that 
the draft would properly delivered the payee. This being the 
payee’s indorsement was necessary before any one could gain good 
title the draft, and the plaintiff was allowed 


114. Depositor’s duty examine balanced account. 


There are, generally speaking, two methods which the bank de- 
positor kept informed the status his account with the bank. 
some banks the custom for the depositor bring his pass- 
book periodically for the purpose having balanced. After the ac- 
count has been balanced and the result indicated the pass-book, the 
book held for the depositor and when for returned him 
together with the checks which have been paid. 

Other banks have adopted the more date method sending 
the depositor the end each month statement his account accom- 
panied the paid vouchers. Whatever method used, the object 
inform the depositor the standing the account between him and 
his bank. 

Many the losses resulting from the payment forged checks could 
avoided proper examination the pass-book statement and 
vouchers when they are thus returned the bank the depositor for 
the purpose showing the state the account. Consequently, where 
losses this kind have occurred has frequently been claimed that 
there rests upon the depositor the duty examining the returned pass- 
book statement and vouchers ascertain whether there are any ir- 
regularities payments made the bank and that failure the 
part the depositor this duty absolves the bank from liabil- 
ity, which would otherwise imposed upon it. 

few the earlier cases was held that depositor under 
obligation examine the bank’s statements the paid checks which are 
returned But now quite well established that depositor 
under duty examine the bank’s statements and his canceled vouch- 


91. Seaboard Nat. Bank Bank America, 193 26, 
Rep. 829. 


92. Manufacturers’ Nat. Bank Barnes, Ill. 69; Weisser Denison, 

the last cited the plaintiff’s signature was forged clerk who had 
charge the plaintiff’s bank account and who abstracted the forged checks 
they were returned the bank. The bank was held liable although the forgeries 
extended over period eighteen months, during which time the pass-book was 
balanced several times. The court said: “He (the depositor) was under 
contract with the bank examine with diligence returned checks and 
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ers with reasonable promptness and report the bank any forgeries, 
alterations other 

the language leading New York case: ‘‘Considering that the 
only certain test the genuineness the paid check may the record 
made the depositor the checks has issued, not too much, 
justice and fairness the bank, require him, when has such 
record, exercise reasonable care verify the vouchers that 

The failure the part the depositor meet this obligation will, 
general rule, shift him the responsibility for loss the pay- 
ment forged altered checks which otherwise the bank would have 
bear. Incidentally, may stated, the fulfillment this duty bank 
depositors would factor reducing the amount losses now being 
sustained each year through fraudulent transactions. 

Minnesota decision,® appeared that employee corpora- 
tion deposited checks payable the corporation the defendant bank, 
sometimes receiving, without authority, part the amount cash, and 
sometimes the entire amount. officer the corporation ever examined 
the statements furnished the bank, although the pass book was fre- 
quently balanced. was held that the bank was not liable the cor- 
poration for the money thus wrongfully appropriated the employee. 

When the book sent the bank written and returned with 
the canceled vouchers, is, effect, demand the part the de- 
positor know what the bank claims the status his account, and 
return the book with the vouchers answer that demand. 
word received from the depositor within reasonable time there- 
after the bank entitled assume that the account has been examined 
and found But the fact that the bank, instead waiting for 
the depositor send his pass-book balanced, follows the newer 
method sending the depositor monthly statement his account with 
his paid checks does not lessen the depositor’s obligation the matter 
examining the account and reporting irregularities the 

Where bank has paid out its depositor’s money forged checks, 
the bank liable the depositor, though the latter failed examine his 


93. Leather Manufacturers’ National Bank Morgan, 117 96, 
Ed. 811; First National Bank Allen, 100 Ala. 476, So. Rep. 335; Citizens’ 
Bank Trust Co. Hinkle, 126 Ark. 266, 189 679; Janin San Francisco 
Bank, Cal. 14, Pac. Rep. 1100. 


94. Critten Chemical Nat. Bank, 171 219, Rep. 969. 


95. Scanlon-Gipson Lumber Co. Germania Bank, Minn. 478, 
Rep. 380. 


96. California Vegetable Union Crocker Nat. Bank, App. 743, 174 
Pac. Rep. 920; Stumpp Bank New York, 209 Supp. 396. the lat- 
ter case the court held that the rule requiring depositor examine the account 
and report irregularities “is equally applicable under existing business procedure, 
under which the bank returns the statement account and paid vouchers monthly, 
without waiting requested balance the pass-book.” 
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account and give the bank prompt notice the payment the forged 


checks, case where the officials the bank the exercise reason- 
able care, could have detected the forgeries. the bank has acted with 
negligence the matter, the fact that the depositor has also been negli- 
gent does not stop him from claiming against the bank, unless his negli- 
gence was directly connected with the 

has been held that depositor under duty the bank 
conduct the examination that will necessarily lead the discovery 
the fraud. examines the vouchers and himself deceived the 
skillful character the forgery, his omission discover will not 
shift upon him the loss which the first instance the loss the 

97. Hammerschlag Mfg. Co. Importers’ Traders’ Nat. Bank, 262 Fed. 


Rep. 266. 


98. Frank Chemical Nat. Bank, 209; Leather Mfrs. Bank 
Morgan, 117 96. 


(To continued) 


Banking Decisions 
this department are published each month all the important decisions the 


Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


LOSS BONDS NOT COVERED BLANKET 
BOND 


Kean National Surety Co., Court Appeals New York, 241 
252, 149 Rep. 849. 


The defendant surety company issued the plaintiffs banker’s 
blanket bond insuring them against loss through any dishonest act 
any their employees, loss through robbery, holdup theft, 
any property while transit within twenty miles the plaintiffs’ 
offices and the custody any their employees. was provided 
that the bond should not cover any loss through robbery, holdup, 
theft United States government bonds par value excess 
$250,000 while transit unless they should the 
employee accompanied two guards over twenty-one years age. 
employee the plaintiffs was held and robbed while was 
United States bonds the par value $466,000. the 
time the robbery was accompanied only boy eighteen years 
age. was held that the plaintiffs were not entitled recover 
because their employee was not properly guarded the time the 
robbery. The court held even though employee the plaintiffs 
was collusion with the robbers and gave them information which 
led the holdup. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action Hamilton Kean and others, members copartnership 
Kean, Taylor Co., against the National Surety Co. From judg- 
ment the Appellate Division, First Department (213 App. Div. 750, 
210 105), affirming judgment the Trial Term entered 
verdict directed the court favor the plaintiffs, jury having 
been waived, defendant appeals. Reversed, and judgment entered dis- 
missing complaint. 

Henry Forest Baldwin, Lucius Beers and Thaddeus Cowell, 
all New York City, for appellant. 

Robert New York City, for respondents. 

NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 256. 
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CRANE, J.—On and prior the 30th day November, 1920, the 
plaintiffs were copartners, doing business brokers under the firm name 
Kean, Taylor Co. No. Nassau street, New York City. They had 
their employ bond salesman named Austin Young, and head 
runner the name Tony Gregario. The head runner had charge 
the men and boys who delivered the securities customers. Among 
these delivery boys was Irving Cohen, lad about years age. Igoe 
Bros., corporation, having office Metropolitan avenue, the 
borough Brooklyn, was customer the plaintiffs, and through the 
bond salesman, Young, had purchased United States bonds the face 
value $466,000. 

These bonds were delivered the plaintiffs Igoe Bros. 
the 30th day November, 1920. Young had spoken the head runner, 
Gregario, about the matter the night before. Having this knowledge, 
Gregario, his way home, the evening November 29, stopped 
barber shop, No. 500 East Eleventh street, the hang-out band 
crooks, including his brother, where revealed them the possi- 
bilities hold-up his firm’s mesengers they were the way 
Brooklyn deliver these bonds. The next day, about noontime, Young 
and the boy Cohen, started out with over $400,000 worth government 
bonds, deliver them Igoe Bros. Metropolitan avenue, Brook- 
lyn. Cohen had been assigned Gregario, the head runner, 
accompany Young making the delivery. Within short distance 
their destination, they were held highwaymen, assaulted, knocked 
down, bag containing the securities wrenched from Young’s hand, and 
the bonds stolen. previously arranged, Gregario had telephoned 
these robbers the morning the 30th all the details the delivery, 
full Young and Cohen, the time their departure, and 
the place which they were going. Although absent, was partici- 
pant the crime, principal, and was subsequently convicted the 
Supreme Court Kings county robbery the first degree, and 
sentenced Sing Sing Prison for term years. 

This action arises banker’s blanket bond, issued the defend- 
ant the plaintiffs, insure them against certain dishonest acts 
their employees and others. The plaintiffs claim that the above acts 
Gregario are covered the policy, and that the defendant liable 
them for the full amount, their loss through robbery has exceeded 
$100,000. The defendant admits that the bond covered the robbery, but 
insists that liability attaches, the plaintiffs failed comply with 
its terms and conditions. For determination, there was presented the 
courts below, and us, merely the interpretation the contract between 
the parties expressed the bond. Both sides, having submitted the 
the trial justice, jury having been waived, directed judg- 
ment for the plaintiffs for the full amount. The Appellate Division, 
divided court, has affirmed that judgment. are the opinion that 
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the conceded facts this not fit into the liability clauses 
the contract, for the following reasons: 

The defendant insured the plaintiffs against loss, not exceed 
$100,000, 


Through any dishonest act any the employees, wherever 
committed, and whether committed directly collusion with others; 

Through robbery, holdup theft, any person whomsoever, 
while the property transit within twenty miles any the offices 
covered hereunder and the custody any the employees, through 
negligence the part any the employees having custody the 
property while transit aforesaid. 

foregoing agreement subject the following conditions and 
limitations: 

This bond does not cover any loss resulting from any the 
hazards specified paragraph respect United States government 
coupon bonds, United States government certificates indebtedness, 
cash, unless such property shall transit under the following 
conditions: 

Where the par value such property excess the sum 
two hundred and fifty thousand dollars ($250,000), shall the 
custody partner regular employee the insured, who shall 
continuously accompanied two guards twenty-four (24) years 
age more; provided, however, that the partner regular employee 
twenty-four (24) years age more the guards may under the 
age twenty-four (24) but not under twenty-one (21).’’ 


That Gregario was dishonest, and that risk standing alone and 
itself, would cover his acts, may conceded. The clause, however, 
does not stand alone and itself. Another risk was within the con- 
templation the parties; street holdup, whether employee 
anybody else. Government bonds carried through the streets large 
amounts increased the risk. The plaintiffs and the defendant must have 
realized what everybody apparently knows, and which common 
edge, that highway robberies have been frequent occurrence the 
city New York. plaintiffs were send their employees through 
the streets with government securities, the danger was increased, that, 
the terms their contract with the defendant, they were obliged 
reduce the danger and the risk least the extent therein provided 
for. The delivery government bonds excess $250,000 was 
made regular employee the insured, continuously accompanied 
two guards over years age. What was the principal element the 
contracting parties must have had mind the provision clause 
thus conditioned and limited section 12, subd. was the risk and 
danger carrying government bonds through the streets, and likelihood 
possibility the messenger being held and the bonds stolen. The 
defendant was unwilling assume this risk unless three men, all over 
years age, made the delivery. The danger and the risk were the 
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holdup the highway. was entirely immaterial this risk whether 
the holdup was employee the plaintiffs stranger. Sup- 
pose Gregario, instead planning the holdup, and sending others 
commit it, had himself held Young and Cohen the point pistol, 
and taken the satchel containing the bonds. Would the case any dif- 
ferent far these conditions apply, than the holdup men were 
strangers? The risk would lessened three men accompanied the 
delivery, whether Gregario the strangers made the assault, and 
would increased like fashion, the required guards did not 
accompany the mesenger. other words, the personality the criminal 
was not the important thing; the risk was increased diminished 
the number personality the guards. 

Therefore find clause dealing with robbery while the property 
transit, separate and distinct subject contract. could 
hardly more specific. The defendant insures against loss occasioned 
through robbery United States government bonds while they are 
transit within miles the plaintiffs’ offices. This robbery may 
‘‘any person whomsoever.’’ This includes employee, 
well stranger. The insurer, however, requires but one condition, 
which absolutely within the control the insured. that govern- 
ment bonds over $250,000 value shall delivered regular em- 
ployee the insured, continuously accompanied two guards over 
years age. 

This condition the plaintiffs failed They did not perform 
their part the contract, condition precedent liability. The bonds 
were carried through the streets Young, employee, accompanied 
lad years age. The risk was materially increased this fact. 
was vital, important part the agreement. And what more, 
the omission was known Young, for frankly states his testimony 
that knew when left the plaintiffs’ offices make delivery the 
bonds that should have taken with him two guards the required 
age. 

The plaintiffs expect the defendant keep its part the 
obligation when they have omitted vital prerequisite their own. 
take this bond find it, placing upon the parties merely the obliga- 
tions which they have voluntarily assumed, and holding them the 
natural consequences their defaults. insurance policy bond 
different than any other contract, and comes within the same rules 
The purpose and attempt the courts give the 
language used the parties its usual and ordinary meaning the light 
all the circumstances and conditions, having mind, did the 
parties, the nature the transaction. 

For the reasons here expressed, the judgments the courts below 
should reversed, and judgment entered dismissing the complaint, with 
costs all courts. 


518 THE BANKING LAW JOURNAL 


RIGHTS DRAWER WHERE CHECK FRAUDU- 
LENTLY RAISED 


Maryland Casualty Co. Dickerson, Court Appeals Kentucky, 
280 Rep. 1106. 


Where check has been fraudulently raised, the drawer may re- 
cover the amount from person bank who collected even though 
the amount was received good faith. The drawer’s delay dis- 
covering the alteration and giving notice will not deprive him the 
right recover unless appears that the person from whom recovery 
sought was some way prejudiced the delay. 


Suit the Maryland Casualty Co. against Jesse Dickerson and 
others. From judgment for defendant First State Bank Irvington, 
plaintiff appeals, and from judgment against defendant Dicker- 
son, cross-appeals. Reversed original appeal, with instructions 
grant plaintiff new trial, and affirmed the cross-appeal. 

Eugene Attkisson, Louisville, and Kincheloe, Hardins- 
burg, for appellant. 

Leon Lewis, Louisville, for appellee First State Bank. 

Ball, Louisville, and Moorman Walls, Hardinsburg, for 
appellee Dickerson. 


DIETZMAN, J.—The appellant, Maryland Casualty Co., was the 
insurer the employer Jesse Dickerson, and such was paying 
Dickerson weekly compensation under the Workmen’s Compensation 
Act California for injuries had sustained his employment that 
State. Due mistake, underpaid him one week cents, and ad- 
just this error, June 1917, Los Angeles, Cal., where Dickerson 
then was, drew its California manager its draft for this amount 
the Maryland Trust Co. Baltimore, Md., payable Dickerson. 
This draft was delivered Dickerson. Without cashing banking it, 
returned Kentucky, and nothing further was heard until 
May, 1919. 

Just after the 9th this month, presented this draft the ap- 
pellee First State Bank Irvington for discount. the meantime, 
the draft had been raised from cents $780, and the dates upon its 
face well upon its reverse side, where receipt was written out 
above the place for the indorsing signature, were changed bring the 
draft the contemporary time. The bank declined discount the 
draft unless Dickerson procured the appellee Dickerson, who was 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 73. 
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one its clients, indorse it. This Dickerson did. The bank then dis- 
the draft and placed the proceeds the credit Dicker- 
son. retained $225 the $780, and gave the balance his nephew, 
who soon left for parts unknown, and, though made party this suit, 
only before the court constructive service. 

The bank sent the draft through the usual channels for collection. 
finally reached the Maryland Trust Co. Baltimore, Md., May 
21, 1919. paid the draft and charged the same against the appel- 
lant’s account. 

seems that, when the appellant’s agents draw drafts settle claims 
here, they send appellant its home office Baltimore, Md., 
once, memorandum the drafts drawn, and such was the procedure 
this case. also appears that when the banking day over the trust 
company makes list the drafts has honored for appellant dur- 
ing the day, and the drafts and his list are delivered the messenger 
appellant, sent for them. the succeeding day, and 
may be, these drafts are checked for possible errors against the mem- 
oranda forwarded the agents. This too was done this case. But, 
far the record shows, was not until July that appellant 
informed the trust company the fact that this draft had been raised 
from cents $780, and otherwise altered above set forth. was 
not until October that year that the appellee bank was informed 
the defect the draft, and the appellee Dickerson did not learn 
until this suit was filed July, 1920. 

This suit was instituted the appellant against the appellees First 
State Bank Irvington, Dickerson, and Jesse Dickerson, re- 
cover the difference between the draft drawn and the draft paid 
it. The appellees, bank and Dickerson, defended the theory 
that, appellant had delayed until October, 1919, inform the ap- 
pellee bank the defect the draft, and until July, 1920, notify 
the appellee Dickerson, they were discharged from liability the 
ground laches. The lower court held except that gave appellant 
judgment against Dickerson for the $225 had received out of. 
this draft. From its judgment appellant appeals, and Dickerson 
cross-appeals. 

The sole question presented the appellees for 
whether not appellant precluded from maintaining this suit 
account its delay presenting its claim appellees. 

There proof the record showing the slightest that either 
appellee has been hurt prejudiced any way the delay, conceding 
the same have been unreasonable. Will delay, without prejudice 
shown, alone the appellees? The doctrine laches akin that 
estoppel, which always involves change position upon the part 
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him who seeks rely upon the estoppel. And would seem follow 
that prejudice hurt should shown order invoke the doctrine 
laches. mere delay without more could operate defense, then, 
effect, the statute limitations would abridged the inaction 
the parties. have held this State that the parties contract 
made this commonwealth cannot, part thereof, agree shorten 
the period limitations, for such arrangement against public 
policy. Union Central Life Ins. Co. Spinks, 615, 
1160, 119 Ky. 261, Ky. Law Rep. 1205, 264, Ann. Cas. 
913 Continental Casualty Co. Harrod, 100 262, Ky. Law Rep. 
1117. How they then, merely failing take action, thus 
indirectly what the law says they cannot directly? Culton 
Asher, 149 946, 149 Ky. 659, quoted with approval the follow- 
ing from the case Chase Chase, 805, 203: 


was defined follows: ‘Laches, legal significance, not merely delay, 
but delay that works disadvantage another. long parties are 
the same condition, matters little whether one presses right 
promptly slowly within limits allowed law; but when, knowing his 
rights, takes step enforce them until the condition the other 
party has, good faith, become changed that cannot restored 
his former state, the rights then enforced, delay becomes in- 
equitable and operates estoppel against the assertion the right. The 
disadvantage may come from loss evidence, change title, interven- 
tion equities, and other causes; but, when court sees negligence 


one side and injury therefrom the other, ground for denial 
relief.’ 


This doctrine was followed and applied the case 
Bauman, 224 641, 189 Ky. 136, which this court said: 


argued that Mueller Martin delayed the assertion its 
claim for nearly three years, and such laches should defeat its claim. 
Laches legal significance not mere delay, but delay that works 
disadvantage another. Culton Asher, 149 Ky. 659, 149 946. 
Here does not appear that any the parties affected have been preju- 
diced the delay. Their positions are the same they were when the 
improper payment was first made. the defense laches not 
available either McDowell Bauman.’’ 


See, also, Hazard Bank Trust Co. Morgan, 277 307, 211 
Ky. 134. 

the effect delay after the discovery forgery commercial 
paper, the part one having the opportunity and duty speak 
disclosing such forgery the one who ought apprised thereof. 
The general rule therein set out, and supported abundant authority 


THE BANKING LAW JOURNAL 521 
cited this note, is, that the delay must unreasonable, and prejudice 
must result from it. There are some cases that seem hold that preju- 
dice will conclusively presumed from mere delay notably those from 
Pennsylvania—see Co. Bank North America, 891, 
221 Pa. 588, (N. 8.) 79, one the cases relied upon the 
appellees herein. The same may said some the Federal cases, 
for instance National Exchange Bank (C. C.) 163, al- 
though the point was not therein and Leather Mfers.’ National 
Bank Morgan, Ct. 657, 117 96, Ed. 811. 
that these cases may not distinguished, they certainly are not ac- 
with the principles laid down our opinions supra the effect 
that prejudice must follow delay order bring into play the doctrine 
laches, nor are they accord with the great weight authority. 
The case Deposit Bank Georgetown Fayette National Bank, 
appellees, not conflict with these views. That case rests dif- 
ferent principle from the one under discussion, but, far the 
latter was considered the court, the views the court were thus 


expressed 


checks were continued paid during period nearly 
five months before the forgery was discovered, fact, seems us, 
that should decisive this case; and, while the appellant, its 
officers, was acting all the while the best faith, believing that the 
signature Burgess was genuine, the length time these checks were 
received for collection, and paid without question the appellant, 
must necessarily fix the responsibility where was placed the court 


apparent from the foregoing that court thought that the ap- 
pellee banks had been lulled into security because the failure the 
appellant bank promptly discover the forgery involved, and that 
they had paid out over course five months number checks they 
would not have honored had they been promptly notified the forgery. 
laches was involved that case, prejudice was plainly shown. 

being the rule, then, that delay alone, though unreasonable, with- 
out showing loss prejudice, will not work estoppel authorize 
the plea laches, follows that, the appellees failed prove any 
prejudice reason delay appellant informing them the altera- 
tion the draft, the lower court was error dismissing the appel- 
lant’s petition. 

this common-law action, the judgment the lower court 
the original appeal reversed, with instructions grant appellant 
new trial accordance with this opinion. the cross-appeal, the 


judgment affirmed. 
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DRAFT MAY ACCEPTED MERELY 
WRITING ACCEPTOR’S NAME 


Lawless Temple, Supreme Judicial Court Massachusetts, 150 
Rep. 176 


Under the Negotiable Instruments Law providing that ac- 
ceptance must writing and signed the drawee, the drawee 
draft may accept merely writing his name the draft. 
And anyone taking the draft has the right fill the blank ac- 


ceptance the same principle that holder may fill blank in- 
dorsement. 


Action Hazel Lawless against Maurice Temple. 
Judgment for plaintiff. 

Dunbar, Boston, for plaintiff. 
Bigelow, Boston, for defendant. 


report. 


PIERCE, J.—This action the payee against the drawee. The 
bill follows: 


Sept. 24, 1923. 
Temple Please pay the order Hazel Lawless 
$351.50, three hundred fifty one dollars and 50/100. 

Temple. 


The answer raised the question the sufficiency the acceptance 


acceptance bill the signification the drawee his 
assent the order the drawer. The acceptance must writing 
and signed the drawee. must not express that the drawee will 
perform his promise any other means than the payment 


The specific contention the defendant that the mere signature 
the name the drawee the bill cannot fulfill the requirements the 
statute that the signification the assent the drawee must 
writing and must also signed. Before the passage the Negotiable 
Instruments Act, oral acceptance existing bill exchange was 
generally valid this country and formerly was England. Put- 
nam National Bank Snow, 172 Mass. 569, and cited page 
576, 1079. The reason for the adoption the rule requiring 
acceptance writing, like the underlying reason for the statute 


similar decisions see Banking Law Journal Digest (Third 
Edition) 
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frauds and similar statutes, ‘‘is that sound policy requires some sub- 
stantial and tangible evidence the contract, and more reliable its 
nature than the statement recollection Selma Savings 
Bank Webster County bank, 182 Ky. 604, 206 870, 
1136. See Clarke Cook, East, 57, 72. 

The common practice before the act was write the word ‘‘ac- 
cepted’’ the face the bill, followed the signature the ac- 
ceptor. Barnet Smith, 256, Am. Dec. 290. But such was 
not necessary, Sewall, J., said Storer Logan, Mass. 55, 
page 59: 

acceptance entered upon bill generally, the blank endorse- 
ment the name the drawee, holds him absolutely the acceptor; 
and conditions stipulations, which may have connected with 
his acceptance, unless expressed upon the bill, will avail him against 
endorsee payee, whom the bill has been negotiated, and who had 
received the bill accepted, without notice the conditions.’’ 


was said Cowen, J., Spear Pratt, Hill (N. Y.) 582, 
Am. 600, considering the legal valuation the mere signature 
the drawee the bill, under statute New York which required 
the acceptance writing and signed the acceptor his 


acceptance question was, have seen, declared the 
law merchant both writing and signing. The statute contains 
declaration that should considered less. indorsement must 


writing and signed yet the name alone constantly holden satisfy 
the 


This case was approved Walker Bank the State New 
York, Barb. 636, 638, and followed Wheeler Webster, 
Smith (N. Y.) Levy Cohn Mule Co. Kauffman, 114 170, 
126; Fowler Gate City National Bank, Ga. 29, 
831; Schwartz, Kaufman Co. Barringer, La. Ann. 419; Peterson 
Hubbard, Mich. 197; Merchants’ Bank Yager, Miss. 529; 
Bacon Bates, Vt. 30; Leslie Hastings, Rob. 119. 

The English statutes and Geo. IV, 78, and Vict. 
the defendant contends our determination the construction 
given the Negotiable Instruments Act. 107, 155; Corlett 

are opinion that under 107, 155, drawee may 
charged acceptor although writes merely his name upon the bill, 
and that anyone taking the bill has the right fill blank ac- 
ceptance the same principle that any holder may fill blank en- 
dorsement. Storer Logan, supra. 
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The instrument question was accepted. follows ac- 
with the terms the stipulation that judgment ‘‘en- 
tered for the plaintiff for the full amount the bill and interest thereon 
from the date demand set forth the second 

ordered. 


DIRECTORS LIABLE NOTE GIVEN 
OBTAIN FUNDS FOR BANK 


Bohning Caldwell, United States Circuit Court Appeals, Fed. 
Rep. (2d) 298 


When examination certain bank was made was found 
that its capital was greatly impaired. Thereupon the directors 
the bank executed note for $22,000 which was discounted an- 
other bank, the proceeds being credited the first bank. was 
contemplated that items belonging the bank should collected 
the proceeds should applied the liquidation the note and the 
makers did not expect called upon pay it. Subsequently, 
when another examination the bank was impending all the di- 
rectors except one signed new note for $9,975. One the makers 
signed with the understanding that Garrett, another director who 
had signed the original note, would sign the new one. 

The bank later became insolvent and the receiver brought this 
action the second note. The defense was that the note was 
accommodation note for the benefit the bank, and was without con- 
sideration, and that the makers the note were released because 
the promise the part the bank that Garrett would sign was not 
earried out. was held that there was sufficient consideration for 
the note, that the defendants were liable thereon, and that the failure 
Garrett sign did not release them from liability. 


Action Caldwell, receiver the First National Bank 
Ranger, Tex., against Bohning and others. Judgment for 
plaintiff, and defendants bring error. Affirmed. 

Wagstaff, Abilene, Tex. (Conner McRae, Eastland. 
Tex., and Wagstaff, Harwell Wagstaff, Abilene, Tex., the brief), 
for plaintiffs error. 

Virgil Seaberry, Eastland, Tex. (Turner, Seaberry Springer. 
Eastland, Tex., the brief), for defendant error. 


FOSTER, this case appears that 1919 plaintiffs 
error, with two others, wit, Dreinhofer, Deffebach. Bohning, Melvin 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 283. 
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and Garrett, composed the entire directorate the First National Bank 
Ranger, Tex.. examination the bank disclosed that certain 
assets were considered worthless and the capital was greatly impaired. 
There were also shortages disclosed the books, and difference ac- 
counts between the said bank and the First National Bank Fort 
Worth, Tex. The five directors named above executed note for $22,000, 
which they were jointly and severally liable, and was discounted 
with the First National Bank Fort Worth, Tex., and the proceeds 
placed the credit the Ranger Bank. was contemplated this 
time that, certain items then charged off, perhaps other items be- 
longing the bank, were collected, the proceeds would applied the 
liquidation the note, and none the makers the note considered 
they would ever called upon pay it. From time time the note 
was reduced contemplated. 

July, 1920, which time another examination the bank was 
impending, Hedrick, who was officer the bank that time, but 
who had not been officer connected with the bank the time the 
original note was signed, requested the plaintiffs error sign new 
note for $9,975. Melvin, Dreinhofer and Deffebach apparently signed 
without objection. Bohning declined sign, unless Garrett should 
also sign. Hedrick promised that Garrett’s signature should ob- 
tained, and stated that Garrett had promised sign the joint note. 
this condition Bohning signed it. was not that time officer 
the bank, but was stockholder. The other three who signed the note 
were still officers. February, 1921, the bank failed, and the note last 
mentioned, which forms the basis this suit, was found among the 
assets. The bank was hopelessly insolvent. The stockholders were as- 
sessed 100 per cent. their stock, and depositors will not receive 
more than per cent. dividend. 

due course the defendant error was appointed receiver the 
bank and brought suit the note. Melvin made defense. Judgment 
eventually went against him default, and not party this 
writ error. The other three set defense that the note was 
purely accommodation note, for the benefit the bank, and was 
without consideration; that none the makers had consented the re- 
lease Garrett from the note; that Garrett was solvent, and that they 
were released because the promise the part the bank have 
Garrett sign was not carried out. 

the close the evidence, both sides moved for directed verdict, 
and the court directed verdict favor plaintiff for the face the 
note, with interest and attorney’s fees according its provisions. Error 
assigned this action the court. 

There could doubt that, the there was suffi- 
cient consideration for the original note. The makers were directors 
the bank and stockholders, and they had substantial interest trying 
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save the bank from failure, and themselves and the other stockholders 
from assessment the stock. Furthermore, the funds derived from the 
discount the note increased the assets the bank which they were 
interested. The note imports consideration, and they are estopped 
deny it. The weight authority supports this conclusion. Pauly 
O’Brien (C. C.) 460; Brodrick Brown (C. C.) 497; In- 
terstate Trust Banking Co. Irwin, 138 La. 325, So. Lillard 
Decatur Cotton Co., Tex. Civ. App. 67, 792; Goodier 
Burnett (Tex. Civ. App.) 246 402. 

There are other cases which are relied the plaintiffs error. 
Chief among these Peterson Tillinghast, 192 287, 112 
545. that case the maker the note was disinterested third person, 
not connected with the bank, who derived benefit. However, the 
point was raised that the note had been made for the benefit cor- 
poration which the maker was stockholder. That point was not 
passed the lower court, but the opinion the Circuit Court 
Appeals would seem indicate that, that fact had developed the 
trial the case, liability the note might have been shown. The other 
eases cited plaintiffs error are not point. 

the original note was undoubtedly valid obligation, the execu- 
tion the renewal note was not novation the original debt, and 
made change it. Wegman Piano Co. (D. C.) 221 128; 
Bexar Building Loan Ass’n Lockwood (Tex. Civ. App.) 
253. 

Garrett not before the court, and express opinion his 
but the fact that did not sign the note suit would not 
release the plaintiffs error under the circumstances here disclosed. 

Affirmed. 


WARNING BANK NOT PURCHASE NOTE 


Inland Mortgage Loan Co. Cady, Supreme Court Washington, 
244 Pac. Rep. 123 


The defendant signed note and delivered the payee the 
purchase mining stock. also gave the payee written au- 
thorization negotiate the note. the following day went 
the First National Bank Ritzville, Washington, and told the presi- 
dent not buy the note and that he, the maker, was not going 
pay it. The bank, nevertheless, purchased the note and transferred 
the plaintiff, subsidiary organization. was held that the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 482. 
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maker’s warning the bank was not such notice infirmity 
the instrument prevent the bank from becoming holder 
due course and that the defendant was liable the note. 


Action Inland Mortgage Loan Co. against Cady. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

Miller, Ritzville, and Reading, Harrington, for 
appellant. 

Lovell Ott, Ritzville, for respondent. 


MACKINTOSH, J.—This action upon promissory note given 
one Dudman for the purchase mining stock. Similar cases in- 
volving the fraudulent transactions Dudman, which procured 
promissory notes, have been considered this court in: First National 
Bank Medical Lake Wiltzius, 211 275, 122 Wash. 637; First 
National Bank Ritzville Gunning, 220 793, 127 Wash. 307; 
Lovell Dotson, 223 1061, 128 Wash. 669; First National Bank 
Ritzville Egbers, 492, Wash. 221. Dudman, after securing 
the note from the appellant, procured written authorization from him 
allowing the note negotiated. The note was dated March 25, 1920, 
and the following day the appellant went the banking rooms the 
First National Bank Ritzville (which will considered hereinafter 
the respondent this case, the bank having thereafter negotiated the 
note the Inland Mortgage Loan Co., subsidiary organization), 
and the following incident occurred that time, testified the 


went over there, and asked Mr. Greene (the bank president) 
Mr. Dudman was there with that note mine the night before. 
says, ‘He was.’ says, ‘Don’t buy it. you not going pay 
says, ‘If don’t buy it, Downey Harrington will.’ says, 
‘That Mr. Downey’s business. telling you not buy because 
out that slip caused you notify that Dudman was 
crooked. 


may assumed from the testimony that thereafter the bank pur- 
chased the note. The question for determination whether the bank 
was holder due course. 

section 3448, Rem. Comp. Stat., order constitute one 
holder due course negotiable instrument, must have taken 
when was complete and regular upon its face, before overdue, 
and for value, good faith, and with notice any infirmity the 
instrument itself defect the title the person who has negotiated 
it. confessedly true that the bank, taking the note here, took 
instrument which was complete and regular upon its face; took before 
was overdue, and paid value for it. The only remaining question 


| 
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whether there was such notice infirmity the instrument defect 
the title Dudman that the bank cannot said holder 
good faith. 

The testimony which has been quoted all the testimony the 
record upon which the appellant relies substantiate his position that 
the bank not due course holder. The mere refusal the maker 
promissory note pay before due not evidence any in- 
firmity the instrument defect the title the person then hold- 
ing it. There was nothing the appellant’s statement the bank presi- 
dent indicating that the note had been procured from him any fraud 
misrepresentations. did not state the bank that was re- 
fusing pay the note because had been imposed upon, that had 
been obtained from him any other than honest way. was not 
objecting that time the investment which had made. His ob- 
jection was the fact that the bank, before would consider the pur- 
chase the note, had insisted that authorization should secured 
from the maker for its transfer. This was notice the bank any 
infirmity the instrument defect the then holder’s title, and 
shows lack good faith upon the part the bank thereafter buy- 
ing the note. This actual transaction was considered this court 
First National Bank Ritzville Gunning, supra. was testified 
the Gunning Case being evidence the bank’s bad faith, and in- 

ferentially was there held, adopting statement the trial court 
regard the transacton with the appellant, that there was bad 
faith shown the purchase this note. 

The judgment therefore affirmed. 


HOLDER DUE COURSE MAY ENFORCE 
NOTE GIVEN FOR GAMBLING DEBT 


McCardell Davis, Supreme Court South Dakota, 207 
Rep. 662. 


Under the statutes South Dakota, note, bond other contract, 
given gambling transaction void the case one not holder 
due course, but may enforced holder due course. 


Action Ed. against Davis, Russell Read, and 
Frank Day. From judgment for plaintiff and order denying new 
trial, the two first-named defendants appeal. Affirmed. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 504. 
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C., for appellants. 
Doherty Talbott, Winner, for respondent. 


renewal note given the winner poker game. The note suit 
was indorsed plaintiff, due course holder. Judgment was entered 
against the two makers and payee, indorser. The makers appeal from 
the judgment and order denying new trial. 

From the early territorial days the following deelaration has been 
upon our statute books (Civ. Code 1865-66, 1745; 1877, 1853; 
Comp. Laws 1887, 4488; Rev. Codes 1903, Civ. Code,. 2200; Laws 


indorsee negotiable instrument, due course, acquires 
absolute title thereto, that valid his hands, notwithstanding 
any provision law making generally void voidable, and notwith- 
any defect the title the person from whom acquired 
it. 


1907 the Legislature enacted the following section 155, 
the laws that session, now section 3929, Rev. Code 1919: 


note, bond other contract made and entered into, where the 
whole any part the consideration thereof shall for money 
valuable thing, won lost, laid, staked betted upon any 
game any kind, under any name any means; for the repay- 
ment money other thing value, lent advanced, the time and 
for the purpose any game, play, bet wager, being laid, staked, 
betted wagered thereon shall absolutely void.’’ 


therefore have the situation the last-named section that the 
note suit void. the former section have the situation that 
the note not void the hands respondent, notwithstanding section 
3929. These two conflicting statutes having been re-enacted part 
the same revision, our duty interpret them together, and give 
some effect each can done. 

Under the Uniform Negotiable Instrument Law the holding, 
under the great weight authority, that antigambling statutes such 
said section 3929, Rev. Code 1919, are not repealed that act, and that, 
even bona fide purchaser note, given pursuant gambling 
transaction, cannot recover thereon from the maker. Uniform Laws 
Ann. 262; notes 698. 

But, enacting the Negotiable Instrument Law for this jurisdiction, 
the Legislature did not content itself with defining the rights due 
course holder accordance with section (Rev. Code 1919, 1761), 
but addition thereto re-enacted the first above-quoted declaration 
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the third sentence section 16, Negotiable Instrument Law (Rev. 
Code 1919, 1720), and the Revision 1919 both these conflicting 
statutes were re-enacted. 

The situation therefore vastly different from similar one arising 
jurisdictions which have adopted the uniform act without our modifi- 
cation section 16, and the decisions from those jurisdictions are not 
persuasive the interpretation given our statutes. should 
say that section 3929 controlling, then would utterly eliminate the 
third sentence section 1720, decision which cannot believe 
accordance with legislative intent; whereas, should say that sec- 
tion 1720 controlling, then section 3929 stands, except against 
holders due course. From the history the legislation above set 
Yorth, are the opinion that the Legislature intended the latter. 

The judgment and order denying new trial are affirmed. 


sory note. The facts disclosed the evidence are follows: De- 
fendant Davis lost the aggregate sum $531 poker game, for which 
issued three checks, one each his three creditors for the various 
amounts due each. Said checks were drawn the First National Bank 
Winner, and, when presented, were refused payment account 
lack funds Davis’ account. Defendant Day, one the parties 
present said poker game, later took these three checks, and then 
requested defendant Davis execute and deliver him note (Ex- 
hibit the amount $531. The consideration for the execution 
and delivery said note was the return the three checks originally 
given pay the gambling debts said Davis. Later defendant Davis 
executed and delivered defendant Day his note (Exhibit the 
sum $551. The consideration for the execution and delivery this 
second note was the return the first note (Exhibit 4). Later defendant 
Read indorsed this second note, and same was sold plaintiff for the 
sum $500. Plaintiff brought this action recover upon said note 
(Exhibit A), and the lower court entered judgment for the plaintiff. 
Defendant then moved for new trial, which motion the lower court 
denied, and from this judgment and order denying new trial that 
this appeal taken. Defendant Day does not appear party this 
appeal. 

Plaintiff contends that holder due course the note 
suit. Defendant contends that, because the initial transaction, which 
resulted the execution the note now was pay gambling 
debt, this note absolutely void under the provisions section 3929, 
1919. 

the first nine assignments error, appellants argue the question 
whether not the note dispute void, basing their argument 
section 3929, 1919. There are disputed facts the evidence 
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the origin the note suit. has been clearly proven that this 
note was the result three debts contracted poker game, and the 
above-cited section must held controlling. There can 
such thing holder due course note which was void from its 
inception. 

Cases similar the one bar have been before the Supreme Courts 
Iowa, Kentucky, Colorado, and Tennessee; all these states having 
gambling statutes similar ours. Traders’ Bank Aslop, 
863, Iowa, 97, was said that instrument note given for 
gambling debt was absolute nullity, and, under the statute Iowa, 
must held void even the hands innocent purchasers. 
Alexander Hazelrigg, 353, 123 Ky. 677, was said, ‘‘under 
Ky. St. 1903, 1955, declaring all glambling contracts void,’’ the pro- 
visions the Negotiable Instrument Act, that ‘‘a holder due course 
negotiable instrument holds free from defenses available prior 
parties among themselves, does not authorize one holding due course 
note given for gambling debt enforce such Snoddy 
Am. St. Rep. 918, the Supreme Court Tennessee 


negotiable note not valid, even the hands bona fide 


holder, where grows out wager contract, which made crime 
statute, although the statute does not expressly declare 
that such note shall void the hands innocent 


Western National Bank Pueblo State Bank Rocky Ford, 
Golo. App. 128, was said that: 


the hands bona fide purchasers, negotiable paper, 
founded whole part upon gambling gaming consideration, 
within the meaning this section, utterly void.’ negotiable in- 
strument void because gambling consideration, must also 
assignment indorsement, because contract indispuiably, and 
hence comes within the express Janguage the 


The note dispute was void its inception and the fact that was 
negotiated cannot held make valid. Assignment No. has 
with the question whether not plaintiff was purchaser good 
faith, and becomes immaterial. Assignment No. predicates error 
denying motion for new trial. think that new trial was not 
necessary even though the verdict the court was based erroneous 
findings fact and conclusions law. There are disputed ques- 
tions fact, and the evidence sufficient upon which base reversal 
the lower court’s decision without the necessity new trial. 

think the case should dismissed defendants Davis and 
Read, with instructions enter judgment accordingly. 
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4 
GUARANTORS LIABLE FOR PAYMENT 
NOTE EXECUTED BANK 


First Nat. Bank Helena Solomon, Supreme Court Arkansas, 280 
Rep. 659. 


The defendants executed contract guaranty whereby they 
bound themselves for the payment any note notes renewals 
thereof executed the plaintiff bank for the Arkansas Crushed Stone 
Company Amos Jarman, its president, for amount not exceed- 
ing $15,000. Thereafter note for $15,000, the amount loan 
the Arkansas Company, signed ‘‘Arkansas Crushed Stone Co., 
Amos Jarman’’ was executed and delivered the bank, and two 
renewal notes signed the same manner were later executed. After 
Jarman’s death other renewal notes were executed and signed 
kansas Crushed Stone Co., Campbell.’’ 

The Arkansas Company was not corporation, and the bank did 
not know whether was corporation joint stock-association. 
The bank made the loan reliance upon the contract guaranty. 
the time the guaranty was executed Jarman and Campbell were 
promoters corporation thereafter organized and the de- 
fendants were subscribers for stock the proposed corporation. The 
corporation was never organized, and Jarman and Campbell carried 
the business for which was have been organized. 

None the notes signed the name the Arkansas Company 
was ever paid. Both Jarman and Campbell died insolvent, and after 
the death the latter the plaintiff brought this action recover 
from the defendants, guarantors, the amount the loan the 
Arkansas Company. was held that the plaintiff was entitled 
recover. 


Action the First National Bank Helena against David Solomon 
and others. From judgment for defendants instructed verdict, 
plaintiff appeals. Reversed, and remanded for new trial. 

This was action the circuit court appellant against appellees 


all men these presents: Whereas, the undersigned are 
jointly interested the Arkansas Crushed Stone and where- 
as, necessary for the conduct the business the said Arkansas 
Crushed Stone Company, that moneys borrowed; and whereas, ar- 
rangements have been made with the First National Bank Helena, 
Arkansas, for line credit not exceed the total amount fifteen 
thousand dollars ($15,000.00) evidenced note notes, executed 
the name the Arkansas Crushed Stone Company Amos Jarman, 
its president: 

similar decisions see Banking Law Journal Digest (Third 
Edition) 468. 


THE BANKING LAW JOURNAL 533 


therefore, consideration the premises and extension 
such the said First Natoinal Bank, we, and each us, hereby 
indemnify said bank from any loss may sustain reason the ex- 
tension said credit, and hereby and herewith bind ourselves jointly 
and severally for the payment any note notes renewals thereof 
executed the said First National Bank for the Arkansas Crushed 
Stone Company the said Amos Jarman, its president, together with 
interest thereon specified said notes, provided, only, that the total 
amount our liability any time shall only fifteen thousand 
($15,000.00), with interest thereon may specified the notes 
evidencing said amounts, but intending this guaranty constitute 
continuing guaranty for the amount fifteen thousand dollars and 
interest above set out. 

witness whereof have affixed our hands this the 27th day 
January, 1920. 

Campbell. 
Solomon. 
Norton.’’ 


Pursuant the terms the guaranty contract, the day 
February, 1920, the Arkansas Crushed Stone Company, Amos Jar- 
man, executed the First National Bank note for $15,000, payable 
four months after date, with interest the rate per cent. per annum 
until paid. May 1920, renewal note was executed, signed 
kansas Crushed Stone Co., Amos Jarman.’’ The renewal note was 
not paid maturity, and September 1920, another renewal note 
for $15,000 was signed ‘‘Arkansas Crushed Stone Co., Amos Jar- 
This note was also payable four months after date, 
with interest the rate per cent. per 
paid. Amos Jarman died November, 1920, before this note 
became due. Subsequent his death renewal notes for said in- 
debtedness were executed and signed Arkansas Crushed Stone Co., 
The last these renewal notes was dated October 
31, 1921, and due days after date. None these notes were ever 
paid, and the amount for which they executed represents loan 
made the First National Bank the Arkansas Crushed Stone Com- 
pany. There now due the bank the sum $15,000 and interest from 
November 1921, per cent. per annum. The bank did not know 
whether the Arkansas Crushed Stone Company was corporation 
joint-stock association. The loan was made upon the contract guar- 
anty. Neither the note executed Amos Jarman nor the one executed 
Campbell for the Arkansas Crushed Stone Company has been 
paid and both these notes are now the hands the bank. 
Campbell has died since the execution him the renewal note 
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October 31, 1921. The estates Campbell and Amos Jarman are 
insolvent. 

According the evidence, David Solomon, John 
Schrantz, and Norton signed the contract guaranty the re- 
quest Campbell and Amos Jarman. Campbell and Jarman were 
promoters corporation which was organized and the signers 
the guaranty were subscribers for stock the proposed corporation. 
The corporation was never organized, and Campbell and Amos 
Jarman carried the business for which was organized, and 
none the signers the contract guaranty authorized the First 
National Bank accept the note the Arkansas Crushed Stone Com- 
pany signed Campbell. The signers the guaranty contract 
did not receive any notice the claim the First National Bank under 
the contract against them until May, 1922. The First National Bank 
was not notified that there were any whatever attached the 
contract guaranty. 

the conclusion the testimony the court instructed the jury 
return verdict for appellees; and, reverse that judgment, this ap- 
peal has been prosecuted. 

Brewer Cacraft and Dinning, all Helena, for appellant. 


Moore, Walker Moore and Burke, all Helena, for appellees. 


HART, (after stating the facts was the 
plaintiff the circuit court and its counsel asks for reversal the 
judgment the ground that the circuit court erred not instructing 
verdict its favor. 

this contention think counsel are correct. Under the rule an- 
nounced Friend Smith Gin Co., 374, Ark. 86, and Bank 
Morrilton Skipper, Tucker Co., 263 54, 165 Ark. 49, the 
contract guaranty was absolute and carried with all the liability 
original undertaking. follows that, the contract guaranty be- 
ing original undertaking the signers thereof pay the debt the 
Arkansas Crushed Stone Company, the liability the signers matured 
upon the failure the Arkansas Crushed Stone Company pay the 
note, the renewals thereof, which executed the First National 
Bank, and was not essential that suit commenced against the 
Arkansas Crushed Stone Company and the claim reduced judgment 
before suit could brought against the guarantors. 

Amos Jarman and Campbell were insolvent and the record 
shows that they had entire charge the business the Arkansas Crushed 
Stone Company. They had intended organize corporation and 
the other signers the contract guaranty were subscribers stock 
the contemplated corporation. not important for the purposes 
this decision determine whether all the signers the contract 
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guaranty became partners the business conducted under the name 
the Arkansas Crushed Stone Company, for their liability the pres- 
ent case measured the terms the contract guaranty. 


making loan the Arkansas Crushed Stone Company, the First 
National Bank relied entirely upon the terms the guaranty. The names 
the guarantors were not signed the note, and the contract guar- 
anty which was signed them was written upon separate piece paper 
before the note was ever executed. will seen that the 
stances under which the contract guaranty was executed makes 
original obligation and the liability the signers absolute and uncon- 
ditional. 

The rule well settled that the guarantor promissory note, whose 
name does not appear the note, bound without notice, where the 
maker the note was insolvent its maturity, unless can show that 
has sustained some prejudice want notice demand the 
maker the note and notice nonpayment. Reynolds al. Doug- 
lass al., Pet. 497, Ed. 1171. 

the case before there pretense that appellees have sus- 
tained any injury from the neglect appellant sue the maker the 
note sooner. The facts this case bring within the general rule that 
mere delay creditor collect the principal debtor, proceed 
against fund pledged him for the payment the debt, will not 
exonerate the surety affect his liability. There nothing the con- 
tract guaranty which required the bank proceed with diligence 
from the principal debtor. The contract guaranty was not 
entered into for the benefit the Arkansas Crushed Stone Company, 
the signers thereof, but was executed for the benefit the First 
National Bank. the terms the contract guaranty, appellees bound 
themselves absolutely pay any note notes the amount $15,000, 
which might executed the First National Bank for the Arkansas 
Crushed Stone Company Amos Jarman. true that after the 
death Amos Jarman renewal note was executed the name the 
Arkansas Crushed Stone Company Campbell, but the bank 
still retained the note signed Amos Jarman for the Arkansas Crushed 
Stone Company, and the execution the renewal note Camp- 
bell did not have the effect discharge the ‘original indebtedness. The 
contract guaranty was pay the note notes the Arkansas 
Crushed Stone Company the First National Bank, and did not make 
any difference whether that concern was corporation partner- 
ship composed Amos Jarman and Campbell, joint-stock 
association composed all the signers the contract guaranty. 

The result our views that the court erred not directing ver- 
dict for the appellant, and, for that error, the judgment must re- 
versed, and the cause remanded for new trial. 
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CONSIGNEE NOT ENTITLED RECOVER 
AGAINST BANK DRAWING DRAFTS 
EXCESS VALUE CATTLE 


Rice Bros. Bank Buffalo County, Gann Valley, Supreme Court 
South Dakota, 206 Rep. 693. 


Two shipments cattle were assigned the plaintiff, corpora- 
tion doing live stock commission business, and the cashier the de- 
fendant bank, acting for the shipper, drew two drafts for the pur- 
chase price the plaintiff. The latter paid the drafts. The amount 
realized the sale the cattle was $2,227.57 less than the total 
amount the two drafts. The plaintiff drew the shipper for this 
amount, but was unable pay the draft. Thereafter the plaintiff 
brought this action recover the amount question from the de- 
fendant bank, the theory that the bank acted fraudulently 
drawing the drafts for amounts excess the value the cattle. 
was held that the bank was not guilty fraud the amounts 
the drafts conformed the bank’s opinion the value the 
and the plaintiff had right rely such opinion 
representation fact. the absence proof fraud the plaintiff 
was not entitled recover against the bank, and consequently 
judgment for the plaintiff was reversed. 


Action Rice Bros. against the Bank Buffalo County, Gann Val- 
From the judgment for plaintiff and order denying new trial, 
defendant appeals. Reversed. 

Brown Brown, Chamberlin, for appellant. 

Null Royhl, Huron, for respondent. 


BURCH, C.—During the year 1920, and for number years prior 
thereto, Jones was engaged buying cattle. would out 
through the country around Gann Valley, D., buying few head here 
and there the farmers until would have enough load one more 
ears. The sellers would bring the cattle Gann Valley, where they 
would delivered and settled for. settling for the cattle Jones 
would draw his check the Bank Buffalo county, defendant. 
would then load the cattle purchased and consign them plaintiff, Rice 
Bros., corporation doing live stock commission business Sioux City, 
Iowa, and immediately draw draft plaintiff payable defendant 
bank. The bank, handling the transactions for Jones, would pay his 
checks, and, when the draft was drawn, would deposit the amount the 
draft the credit Jones and send the draft its correspondent bank, 
the Live Stock National Bank Sioux City. The Live Stock National 
Bank would present the draft Rice Bros. for payment and when paid 


THE BANKING LAW JOURNAL 537 


would credit defendant bank with the amount received. Jones did not 
always draw and sign the draft person, but sometimes the cashier 
the defendant, Swartout, would draw the draft and sign the name 
Jones the draft, with the initial under Jones’ name. this 
manner kept his deposit the bank from which his checks were 
paid. 

November 16, 1920, Jones made shipment plaintiff, 
and draft for $2,500 favor defendant was drawn plaintiff. 
This draft was paid presentation, direction Downey, who 
was the time vice-president and secretary-treasurer plaintiff, and 
the person who had charge its cattle sales department. the time 
directed payment this draft knew that the cattle had arrived 
the stock yards Sioux City, had seen the cattle part them, and 
assumed that there were enough cattle cover the draft. November 
27th draft for $3,500 was drawn, and that time further shipment 
two carloads cattle was made Jones plaintiff. The draft was 
presented for payment after Mr. Downey knew that the cattle were 
the stock yards, but says had not then personally inspected them. 
However, directed the draft paid, which was done and the pro- 
ceeds placed the credit the defendant the Live Stock National 
Bank. Plaintiff’s officers and witnesses were unable tell how much 
was realized each these two shipments, but they agreed the 
statement that the total net amount realized both shipments was 
$2,222.57 less than the amount the two drafts. The details both 
transactions were carried the ledger account the plaintiff with 
Jones. February 1921, plaintiff drew Jones for this amount. 
Jones did not deny his liability, but was unable pay the draft. The 
draft not being paid, plaintiff brought this action against defendant 
recover $2,222.57 for money had and received, the theory that the 
bank intentionally drew the drafts for $2,500 and $3,500, respectively, 
for sums which knew excess the value the cattle shipped, 
and did designedly and fraudulently with intent fraudulently 
procure money from plaintiff, and the further theory that Swartout, 
the cashier the bank, had authority sign Jones’ name the 
drafts, thereby rendering the drafts void and defendant liable for money 
received thereon. the close plaintiff’s case, and again the close 
all the evidence, defendant moved for directed verdict, which motion 
was denied. Plaintiff then moved the court direct verdict its 
favor. Before any ruling was made this motion, defendant re- 
quested the court submit the case the jury under instructions 
settled the court and given the jury prescribed the rules 
court. Defendant’s request was denied and plaintiff’s motion direct 
verdict its favor was granted, which ruling defendant excepted. 
The court then figured interest demand and wrote ver- 
dict plaintiff’s favor for $2,404.07, which was signed and returned un- 
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der the direction the court. Judgment was entered upon the verdict, 
and from such judgment and order denying new trial this appeal 
taken. 

There considerable evidence concerning the manner handling 
other shipments tending show that these two were handled the 
same manner also evidence steady decline the cattle market and 
evidence defendant’s authority draw the two drafts and good faith 
doing so, but the foregoing sufficient present the issues involved 
determining the two assignments error considered us; namely, 
that the court erred directing verdict for plaintiff and overruling 
defendant’s motion for new trial, and such other evidence need not 
set out this opinion. 

The fraud complained not consist any oral rep- 
resentations nor any written representations other than the two 
sight drafts payment two shipments cattle. The cattle 
were shipped and arrived the yards Sioux 
signed plaintiff and could have been inspected plaintiff before the 
draft was honored. any representations are implied from the 
act drawing the drafts, they cannot more than that the cattle were 
consigned the drawee and will arrive due time drawee’s disposal. 
anything inferred from the amount the draft, can 
more than opinion the drawer that the cattle are that value. 
That banker’s opinion the value cattle the Sioux City market, 
made day two before they are sold commission merchant 
selling cattle that market daily and communicated him the day 
sale, could have influenced him, unbelievable. That had right 
rely such opinion representation fact too elementary 
require the citation authorities. The evidence falls far short es- 
tablishing fraud. The basis plaintiff’s cause action fraud. Inas- 
much there was fraud the part appellant bank, the title 
the fund Jones, and not respondent; therefore action for 
money had and received will not lie against appellant, and becomes 
unnecessary consider whether appellant applied the fund Jones’ 
overdraft, whether the fund was checked out Jones prior the 
time that appellant bank was advised the shortage. 

However, plaintiff contends that defendant had authority from 
Jones draw the drafts, and consequently recover defendant 
for money had and received. There conflict testimony the ques- 
tion the authority defendant draw the drafts, which, were 
material, would require submission the question the jury. But 
where plaintiff concerned the authority the bank sign Jones’ 
name? Jones not complaining. True, may have been willing 
witness for plaintiff, but has never commenced action against either 
plaintiff defendant; neither has denied his liability plaintiff 
reason the transaction. The fallacy plaintiff’s position re- 
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gard the invalidity the drafts apparent, when seeks re- 
cover, not the full amount the money paid the void drafts, but 
the difference between the amount paid and the value the cattle. 
Plaintiff recognizes the validity the drafts draw the money due 
Jones for his cattle, but denies their validity overdraw his account. 
Plaintiff received Jones’ cattle and paid for them honoring the drafts, 
Jones got the money and nothing transpired whereby any the parties 
were different position than they would have been Jones 
signed the drafts person. express authority was given Jones 
the bank, his action acquiescing the manner payment for his 
making objection the sale, receiving the money through 
the defendant’s acts, and admitting his liability for the balance due, 
amounts ratification. Plaintiff has shown interest the trans- 
actions between defendant and Jones entitling bring action 
against defendant reason thereof; nor has shown that has been 
prejudiced reason defendant’s lack authority draw the drafts 

The trial court erred directing verdict for plaintiff. The judg- 
ment and order overruling the motion for new trial are reversed. 


TRANSFEREE CERTIFICATE DEPOSIT 
ISSUED LOAN NOT ENTITLED 
PAYMENT OUT GUARANTY FUND 


Mildenstein Hirning, State Superintendent Banks, Supreme Court 
South Dakota, 207 Rep. 979 


South Dakota bank accepted note the amount $10,300, 
and, exchange therefor, delivered the maker, Aldrich, $300 
and ten certificates deposit $1,000 each. Aldrich later de- 
livered the bank certain corporate stock collateral the note. 
One the certificates deposit was negotiated the plaintiff. 
Subsequently the bank became insolvent and the plaintiff brought 
this action recover the amount the certificate from the guaranty 
fund. was held that the original transaction between Aldrich and 
the bank did not constitute deposit good faith within the mean- 
ing the Guaranty Fund Law but was loan; that the plaintiff 
stood the same position Aldrich, regardless whether not 
was innocent purchaser the certificate, and regardless whether 
not the certificate was negotiable; that since the certificate was not 
issued consideration any deposit money its equivalent the 
plaintiff was not entitled have paid out the guaranty fund. 


similar decisions see Banking Law Journal Digest 
Edition) 330. 
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Mandamus Mildenstein against John Hirning, State Super- 
intendent Banks, and others. From judgment for defendants, and 
order denying new trial, plaintiff appeals. Affirmed. 

Cherry Davenport, Sioux Falls, for appellant. 

Null Royhl, Huron, for respondent. 


DILLON, J.—On March 19, 1921, the People’s State Bank Canova, 
D., the note one Aldrich the amount $10,300, and, 
exchange therefor, delivered him $300 cash and ten certificates 
deposit $1,000 each. Said Aldrich later delivered the bank, 
collateral the note, stock the People’s Telephone Co. Canova, 
One the ten certificates deposit $1,000 each was later 
negotiated plaintiff. The People’s State Bank Canova became in- 
solvent about October 26, 1921, and its affairs were taken charge 
the state banking department, and the superintendent banks 
gave notice the creditors said bank file their claims before 
date. Plaintiff filed his claim the proper manner, and was 
approved the state superintendent banks claim against the 
assets the bank, but was disallowed claim against the guaranty 
fund. The assets the insolvent bank were inadequate pay said 
claim, and this action was brought recover from the guaranty fund. 
The lower court denied the relief prayed for plaintiff, dismissed the 
action, and entered judgment against plaintiff for the costs and dis- 
bursements. from such judgment and order denying new trial 
that this appeal taken. 

Appellant has argued his assignments error under three heads: 
First, jurisdiction the court; second, rights plaintiff holder 
due course; and, third, original transaction deposit. 

Respondent first contends that the court without jurisdiction over 
the subject-matter; second, that the quasi judicial decision the state 
superintendent banks not reviewable mandamus proceedings. 
Respondent error both these contentions. The rule laid 
down First National Bank Hirning (S. D.) 204 901; Parsons 
Smith, State Superintendent Banks al. (S. D.) 205 36, 
establishes the jurisdiction this court over the subject-matter con- 
tained this case, and also establishes mandamus proceeding the 
proper remedy. view the two decisions above mentioned, will 
unnecessary into further discussion the merits the con- 
tention, respondent. 

The only question remaining determined whether not the 
certificates deposit, issued exchange for Aldrich’s note for $10,300, 
constituted deposit good faith within the meaning section 9020, 
task define ‘‘deposit’’ meant the guaranty law, 
embrace all situations which may arise. defining ‘‘deposit’’ the 
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Supreme Court Kansas, Fourth National Bank Bank Com- 
missioner, 204 715, 110 Kan. 380, said: 


generally, create deposit, within the meaning the 
statute, money the equivalent money must intention and effect 
placed the command the bank, under which 
not transgress specific limitations the guaranty law.’’ 


The Supreme Court Iowa, State Corning State Bank, 113 
500, 136 Iowa 79, depositor ‘‘one who delivers 
leaves with bank money subject his order, either upon time deposit 


‘deposit’ protected bank guaranty law, money its 
equivalent must intention and effect placed command 
bank under circumstances not transgressing bank guaranty law. 

Law looks through semblances and forms ascertain whether there has 
been bona fide deposit within terms bank guaranty law.’ 


The guaranty law does not protect transactions not bona fide de- 
posits manner evidenced. 

faith,’’ regardless whether not the original transaction was de- 
posit without merit. The liability the guaranty fund purely 
statutory, and must determined the original transaction between 
the original parties. The original transaction, shown above, did not 
constitute but was loan pure and simple. Said Aldrich 
therefore could not held ‘‘holder exchange good 
and appellant stands the same position said Aldrich (payee the 
certificate), regardless whether not was innocent purchaser. 
and regardless whether not the said certificate was negotiable. 

The liability the guaranty fund entirely separate and distinct 
from the law pertaining negotiable paper. State Farmers’ State 
Bank, 196 908, 111 Neb. 117, the Supreme Court Nebraska 
says: 


argument made appellants that, they being owners 
the several certificates deposit, therefore they were ‘holders ex- 
change,’ and entitled priority over other claims. This con- 
tention, far seeks hold the guaranty fund liable, is, 
think, without merit. The term ‘holders exchange’ used this 
section relates those transactions where money its equivalent has 
been deposited the bank and bill exchange upon some other 
bank has been issued lieu 


The record clearly shows that the certificate deposit contro- 
versy was not issued consideration any deposit money its 
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equivalent, and cannot held constitute deposit good faith with- 
the definition and intent the Guaranty Fund Law (Rev. Code 1919, 
9020, amended Laws 1921, 134), this state. The state super- 
intendent banks did all that could rightfully when allowed 
the claim against the assets the bank. 

The judgment and order denying new trial are affirmed. 


PART PAYMENT NOT SATISFACTION 
ENTIRE DEBT 


Moss Goldstein, Supreme Judicial Court Massachusetts, 150 
Rep. 91. 


defendant, after purchasing several lots wrote 
letter the person from whom purchased them stating that 
was inclosing check for all the shoes shipped him; and that 
was taking discount per cent. because the shoes were poorly 
made and could not, therefore, afford pay the agreed price. 
the check the invoices were enumerated and the statement made 
that per cent. discount had been deducted and that the check was 
full settlement the invoices. The seller cashed the check. Sub- 
sequently this action was brought recover balance alleged 
due for the shoes. The defense was that the defendant’s check, which 
had been accepted the seller, constituted full payment for the 
shoes. was held that even though the check was accepted with the 
condition stated thereon the case was within the rule 
Massachusetts that agreement accept part debt pay- 
ment for the whole not binding unless made instrument, 
under seal. view this rule, the plaintiff was entitled recover 
the unpaid balance. 


Action contract Charles Moss against Goldstein, re- 
cover balance alleged due for goods sold and delivered defend- 
ant. Verdict for plaintiff, and from order the appellate division 
the municipal court, dismissing report, defendant appeals. Order 
dismissing report affirmed. 

Levin, Roxbury, for appellant. 
Sigilman, Boston, for appellee. 


SANDERSON, J.—This action contract for goods sold and 
delivered, the plaintiff being assignee the account from Peter Benoit, 
the vendor. separate dates, beginning August 22, 1924, and ending 
September 1924, seven lots shoes were sold the defendant 


similar decisions see Banking Law Journal Digest (Third 
Edition) 1032. 
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agreed price for each lot, the whole amounting $3,662, with credits 
$1,200 August and $2,079.20 September leaving balance 
$382.80. The answer, addition general denial and defense 
payment, alleges delivery the defendant and acceptance the plain- 
tiff’s assignor check the sum $2,079.20 full satisfaction and 
accord the claims set forth the plaintiff’s declaration. 

Benoit was shoe jobber Haverhill. His general manager, one 
Goodwin, had sold the shoes the defendant Benoit’s place busi- 
ness from samples there shown. The shoes were received the de- 
fendant the times stated the declaration. The defendant testified 
that many pairs shoes introduced the trial part the shipments 
showed defects appearance, shape and workmanship. Goodwin, tes- 
tifying for the plaintiff, said that these conditions were consistent with 
the price paid for these shoes because they were ‘‘Inexpensive 
that they were not defective, and that the defendant made complaint 
before mailing the check September 1924, when the defendant sent 
letter Benoit the following language: 


will find inclosed check for all shoes you have shipped 
date. You will notice taking discount per cent. find the 
shoes poor fitters, and very poorly made. same not satisfactory, 
you may return the check and will return the shoes. Unless the bal- 
ance them run poorer, not want them. can use the shoes 
very good advantage they look better. Considering that they not, 
afford pay you the agreed price. Kindly advise whether 
you will ship the balance the same 


Accompanying this letter was the defendant’s check for $2,079.20, 
which the invoices were enumerated and the statement made that 
per cent. discount had been deducted and that the check was full 
settlement those invoices. Benoit cashed the check without communi- 
cating with the defendant, and October assigned his claim the 
plaintiff. The defendant made various requests for rulings, all which 
were refused, and the finding was for the plaintiff. The requests be- 
come immaterial, unless matter law the check sent and received 
under the circumstances stated was settlement the defendant’s 
whole liability. 

The trial judge could have found upon the evidence that there was 
breach warranty, genuine dispute about the amount due, 
compromise disputed claim, and that the plaintiff had reason 
believe that the defendant’s letter and check were anything but effort 
get discount which was not entitled admitted liability. 
finding for the plaintiff and declining make the findings fact 
and rulings requested the defendant, evident that the judge took 
the view justified the evidence that the defendant did not maintain 
the burden proving accord and satisfaction. these 
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stances assumed that the check was with the conditions 
attached, case would come within the rule which well established 


ment for the whole not binding unless made instrument 
under seal.’’ Specialty Glass Co. Daley, 172 Mass. 460, 461, 
633; Parrot Mexican Central Railway, 207 Mass 184, 194, 
590, 261. the view most favorable the defend- 
ant, there nothing the record show payment more than the 
defendant admitted due. Whittaker Chain Tread Co. Standard 
Auto Supply Co., 216 Mass. 204, 208, 103 695, 
315, Ann. Cas. 1915A, 949. 

All exceptions argued have been considered and reversible error 
appears. 

Order report affirmed. 


PRESIDENT BANK LIABLE FOR 
LOANS MADE SON 


Farmers’ Sav. Bank Wilton Junction Kaufmann, Supreme Court 
Iowa, 207 Rep. 764. 


The defendant was the president and director the plaintiff 
bank. The bank made certain loans the defendant’s son upon notes 
executed the son. The board directors was led approve the 
notes the defendant that stood back the notes 
and would see that they were paid. The notes were not paid and the 
plaintiff sued the defendant recover for the loss sustained 
reason the transaction. was held that the defendant was liable 
for the reason that the loss the bank resulted directly from 
breach the trust imposed the defendant reason his office 
and relationship the bank. 


Action equity recover loss alleged have been sustained 
the proximate result the defendant’s breach trust his relation 
the plaintiff bank its president and director. The defendant denied 
the material allegations the petition, claimed that the action was within 
the purview the statute frauds, and alleged that the loans ques- 
tion were approved and ratified the board directors plaintiff 
bank without direction request his part. decree was entered for 
the plaintiff, and judgment was entered against the defendant the 
amount prayed. The defendant appeals. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 864. 
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France, Tipton, and Hoffman Muscatine, for 
appellant. 

Martin, Wilton Junction, Hamiel Mather, Tipton; and 
Johnson, Donnelly Cedar Rapids, for appellee. 


GRAFF, J.—The plaintiff, Farmers’ Savings Bank Wilton 
Junction, was duly incorporated Iowa 1904. The defendant, 
Kaufmann, since its incorporation had been its president, member 
its board directors, and member its loan and examining commit- 
tee, until January, 1922. 

The instant action recover judgment the sum $8,144.95, 
with interest, and predicated upon breach official duty that the 
defendant, plaintiff’s president and director, fiduciary 
relationship said bank, and virtue said relationship procured the 
bank accept and approve notes that otherwise would not have been 
accepted approved, through his assurances the other officers the 
bank that (defendant) was personally responsible for the indebted- 
ness question and would see that said indebtedness would paid. The 
facts are not serious dispute, and this appeal calls for expression 
the applicable legal principle. 

obvious that the defendant, president and director, was 
fiduciary relationship the bank. For all practical purposes was 
trustee and was legally obligated care for the property the bank 
and manage its assets good faith. For any willful breach trust 
misapplication the corporate funds, for any gross neglect 
inattention his official duties, was responsible the corporation. 
Toledo Savings Bank Johnston, 748, Iowa, 212; City 
National Bank Crow al., 111 210, Okl. 107, Ann. Cas. 1912B, 
647; Greenfield Savings Bank Abercrombie, 897, 211 Mass. 
252, (N. 173, Ann. Cas. 1913B, 420; Bosworth, Receiver, 
Am. St. Rep. 667; Western Bank Louisville Coldewey, Execu- 

Brown Farmers’ and Merchants’ National Bank, 285, 


directors are therefore charged with delicate trust, from 
which the beneficiaries are powerless discharge them, and which they 
have sworn administer diligently and honestly, far the duty de- 
volves them. This especially true the president, who not only 
director but also the chief executive officer the bank, and who, from 
the nature his office, naturally has great influence upon the policy 
the bank and the conduct the various employees the discharge 


fore knows that action can maintained upon his collateral promise 
the promise the minor the proper defenses are made above in- 
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ask, therefore, the defendant-appellant liable respond 
damages prayed, and reimburse the plaintiff bank for the loss al- 
leged have resulted his conduct while acting the president and 
director the bank? What are the primary facts? The transaction 
giving rise the instant suit has reference two loans originating 
March, 1918, Charles Kaufmann, son appellant. Subsequently 
and January, 1920, renewal notes were executed Charles Kauf- 
mann hereinafter mentioned. charged that, reason the 
insolvency the maker and the uncollectibility these notes, the bank 
sustained the loss question direct and proximate result appel- 
lant’s misuse his official position. 

appears that appellant was possessed large financial resources, 
and was engaged, addition his banking enterprise, farming ac- 
tivities large scale. The son, Charles, had many dealings, through 
his father, with the bank, and shown that the year 1909, while 
minor, gave his note the plaintiff bank for $4,000. that trans- 
action the father’s note, payable the son, was placed collateral 
the note which the son gave the bank. 

1915 note the son for $1,700 was received the bank and 
credited like manner the appellant’s account. 1917 note for 
$3,700, with appellant joining its execution, was received the bank 
and likewise credited the appellant’s account. These notes were 
handled this manner avoid overloan the part the bank 
the appellant. 

Subsequently the graduation the son from the law school the 
state university organized and promoted company 
Davenport under the trade-name Midwest Motor Company. 
this enterprise the son was helped very material sense his father. 
The son had personal credit, and all the directors the bank, 
other than appellant, testified that time was the son considered 
worthy credit his own account, and that the son’s note for much 
$1,000 would time have been considered good bankable. 

February, 1918, the son drew his check the plaintiff bank for 
large sum and cashed the check Davenport. This check was dis- 
honored, and without previous arrangement the son sent his note the 
plaintiff bank. The cashier reported these matters the appellant, and 
testified that the appellant told him ‘‘to pay all checks his son, Charles 
Kaufmann, even they should amount much $10,000.’’ 

March, 1918, the son drew two checks the plaintiff bank for 
$3,000 and $3,100 respectively, and sent the bank his notes for like 
amounts. The cashier stated that, prior accepting these notes, 
submitted the matter the appellant, and was directed the latter 
pay the checks and accept the notes. this time assured the 
that the notes were good and ‘‘were all respects proper loans 


A 

+ 

4 

> 

J 


THE BANKING LAW JOURNAL 547 


make, and gave the reason for appellant not then signing the notes 
his overloan condition with respect the bank’s loaning 

may stated that the cashier, Wickes, was formerly en- 
gaged school teacher the district which the son attended school, 
and when the bank was organized Wickes was appointed cashier and 
continued that position until the trial this case. states that 
felt peculiar sense obligation the defendant for his position 
and frequently deferred the defendant’s judgment and direc- 
tions the matter loans. This purely incidental matter, but 
serves illustrate that the defendant exercises dominant influence 
the affairs the bank. 

April, 1918, the appellant and his son went the bank, and re- 
newal notes were executed for the indebtedness owing appellant 
the bank, and this time two notes $4,000 each were signed, one 
the appellant and the other appellant’s wife, and the appellant him- 
self signed two notes the sum $1,810.50 and $1,976.30, respectively. 
January 1920, there was further renewal transaction, and the 
notes involved the instant suit were executed. this time two notes 
were executed appellant’s son the bank—one for $4,000 and the 
other for $2,325.46—both payable one year after date. 

There can question under the record that these notes were ap- 
proved the board directors the assurances the appellant that 
notes were good, and that (appellant) was back them and 
would see that they were paid.’’ Director Witmer testified that this 
statement was made the defendant before the notes were accepted 
the board. The notes controversy were discussed board meeting 
different times, and the appellant was requested sign with the son, 
which had previously agreed do. this particular Director Dwyer 
testified 


said, ‘Let for while; they’re good. will all 
right, and will fix for while.’ The board approved the with 
the assurances that Kaufmann was back them, because made 
the loan Charles (his son). never consulted the rest us.’’ 


The other directors corroborated the testimony these particulars. 

also appears that shortly before the organization the bank 
November, 1904, resolution was duly the board providing 
that each director should responsible for loans made any person 
whom brought borrower the bank, whom recommended 
aloan. This matter had been subject discussion board meet- 
ings, and under the terms this resolution some the directors were 
required make good certain paper which had been brought the 
bank through their instrumentality. may also stated that the son 
had previously been made defendant law action the two notes 
question, and that judgment had been obtained against him. The 
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judgment, however, remained wholly unsatisfied and shown 
uncollectable. 

The trial court made special finding the case bar, and deter- 
mined that the loss the bank resulted directly from breach trust 
imposed the defendant reason his office and relationship the 
bank, and but for the assurances originally given and many times re- 
peated the defendant that would hold the bank harmless account 
said loans and his representation with respect said loans and his 
participation and direction the making thereof, that the plaintiff 
bank would not have permitted the loaning its funds the defendant’s 
son with the resultant loss the bank. This finding has ample support 
the evidence, and discover reason interfere with the judgment 
entered. 

conclusion, and answer the proposition the appellant that 
the statute frauds must defeat recovery this case, make brief 
answer. The statute limited cases which contractual obliga- 
tion the basis recovery, and but rule evidence. The liability 
the defendant for breach duty fiduciary relationship. The 
notes form part the history this case, but the theory liability 
not bottomed thereon. 

The decree entered affirmed. 


INDORSER DISCHARGED FAILURE 
GIVE NOTICE DISHONOR 


Foster Johnson Automatic Sealer Co., Limited, Supreme Court 
Michigan, 207 Rep. 877. 


The Jersey City Cereal Food Company was indebted the de- 
fendant company three promissory notes and open account. 
The purchased the obligation the food company, and the 
notes question were indorsed blank the defendant and trans- 
ferred the plaintiff. the plaintiff did not wish the food com- 
pany know the transfer was arranged that the defendant 
should make the collections for the plaintiff still owned the 
obligation. 

Payments were made from time time the defendant and the 
money received was turned over the plaintiff. Payments ceased 
when the food company went into the hands receiver. The notes 
were not presented for payment their due dates and were not pro- 
tested, and notice nonpayment was given the defendant. The 
plaintiff brought this action recover the balance due the notes. 
was held that the defendant was not liable was discharged 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 801. 
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from liability indorser the failure present the notes for 
payment and give notice nonpayment. was also held that the 
arrangement for the collection the notes did not constitute 
waiver the necessity presentation for payment and notice 
nonpayment. 


Action Bertha Foster against the Johnson Sealer 
Company, Limited. Judgment for defendant, and plaintiff brings error. 
Affirmed. 

Leland Sabin, Battle Creek, for appellant. 

Bernard Onen, Battle Creek (George Mechem, Battle 
Creek, counsel), for appellee. 


J.—This action was brought recover balance due 
three promissory notes given the Jersey City Cereal Food Company 
the Johnson Sealer Company, and sold the plaintiff be- 
fore maturity. Two the notes are for $6,000 each, and are dated 
February 15, 1921, payable days and 100 days from date. The 
other note for $5,000, dated February 15, 1921, and payable 125 days 
from date. three notes bear the unqualified indorsement the 
Johnson Sealer Company and were payable Battle Creek, 
Mich. 

The Jersey City Cereal Food Company corporation with its prin- 
offices Cereal, Pa. The Johnson Sealer Company, 
Limited, corporation Battle Creek, Mich. The plaintiff the wife 
Foster, who the time the transaction was president the 
Jersey City Cereal Food Company. 

This company had purchased machinery the defendant, Johnson 
Sealer Company, and February, 1921, was indebted 
the sum $28,400, which was then past due. Notes, including the 
three suit, were given partial payment this indebtedness. The 
balance about $6,000 was left open The defendant, John- 
son Automatic Sealer Company, wanted the money. Mr. Bent, chairman 
the board and active the management that company, conferred 
with Mr. Foster, who was then staying Battle Creek for treatment 
the sanitarium. agreement was reached which Mr. Foster, 
acting for his wife, the plaintiff, purchased the $28,400 obligation 
his for $26,000. This transaction included the three notes 
question which were transferred Mrs. Foster, indorsed blank 
the defendant company. 

Foster and his wife were both heavy stockholders the Jersey City 
Cereal Food Company. was its president. said that did not 
want his company know that Mrs. Foster held the notes and had 
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assignment its indebtedness the defendant because might not 
pay promptly. keep knowledge that fact from the Jersey City 
Cereal Food Company, arranged with the defendant make the 
collections for him though still owed the obligation. 

accordance with this arrangement, payments were made from time 
time the defendant and the money received was turned over 
Foster. the time this suit the $28,400 indebtedness had been re- 
duced $15,000, which amount, with interest $2,430.27, represents 
the balance due the three notes. Payments ceased when the Jersey 
City Cereal Food Company went into the hands receiver. 

The notes suit were not presented for payment their due dates, 
were not protested, and notice nonpayment given the defendant. 

The plaintiff’s suit the theory that the defendant liable its 
unrestricted indorsement the notes under implied waiver pre- 
sentment and notice nonpayment. The theory the defense that 
the defendant was released and discharged failure the holder 
present the notes for payment the maker and give defendant notice 
dishonor. The issue was tried before the judge without jury. 
made written findings fact and law which entered judg- 
ment for the defendant. The plaintiff proposed certain findings, which 
the court refused. this refusal, and the fiindings made, the plain- 
tiff filed exceptions. 

The question this case whether not the defendant released 
its liability indorser failure the plaintiff present these 
notes the maker when they became due, and notify the defendant 
their nonpayment. 

Presentment for payment and notice nonpayment are necessary 
steps charge the indorser; but they may waived. not here 
claimed that there was express waiver the defendant, but 
claimed that there was implied waiver because arrangement 
made the time the notes were purchased that they should collected 
the that the indorser was agent for the plaintiff the col- 
lection the notes; that knew they were not paid their due dates; 
that knew they would not paid; and that, under the circumstances 
known the indorser, the presentment the notes for payment would 
have been idle ceremony. 

the indorser had possession the notes for collection agent 
for the plaintiff, there would much merit the contention that 
knew they were not paid maturity, and under such circumstances 
would not entitled further notice indorser. But the indorser 
did not have the notes. They were possession the plaintiff’s hus- 
band, who was handling the business for her. did not present them 
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and did not request that the indorser attend that matter for him. 
The arrangement for the collection the notes was nothing more than 
agreement receive payments and turn them over Mr. Foster. 
This was done through Mr. Marshall, employee the indorser. 
the indorser had any knowledge the state affairs when the notes 
became due, would the theory that should charged with 
the knowledge that Mr. Marshall had. becomes important in- 
quire what Mr. Marshall knew about the business hand. was not 
handling the notes, least not until after they became due. From that 
time everything that did connection with the notes was done 
under Mr. Foster’s directions. was not part the agreement that 
should present them for payment. Before their maturity was 
receiving payments for Foster the open account. testifies that 
did not know when the notes were due, did not know the amounts, 
and aid not know how they had been indorsed. The notes were not en- 
tered the books his company. did not know when the notes 
became due, cannot said that knew that they were not presented 
for payment. Neither can said that Marshall the defendant 
indorser knew that the notes were not paid when due. There was 
arrangement understanding with Foster with the maker that 
they would not paid maturity. The maker was solvent that 
time and there nothing the record indicating that the notes would 
not have been paid they had been presented; therefore there 
ground for the claim that presentment would have been idle cere- 
mony. find nothing the under which the indorser 
was collecting the $28,400 account sold the plaintiff that would con- 
stitute waiver presentment these notes and notice their dis- 
honor. are impressed the testimony that Mr. Foster, acting for 
plaintiff, never intended present the notes for payment, and that 
his intention was not made known the that before the ma- 
turity the notes did not intend hold the defendant indorser 
that his intention was afterthought which came him when 
the maker went into the hands receiver. was man large 
business experience, but did not handle this such business transac- 
tion should have been handled, because wanted keep knowledge 
the fact that his these notes from the maker, and did not 
want press for payment the company which was heavily 
financially interested. 

there was waiver, failure present the notes for payment 
and give notice nonpayment discharged the indorser. other 
questions require discussion. 

The judgment the circuit court affirmed, with costs the 
fendant. 
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BANK NOT BOUND CASHIER’S PROMISE 
NOT ENFORCE NOTES AGAINST 
MAKERS 


Elling Bank Jefferson, Supreme Court Oklahoma, 244 Pac. 
Rep. 793. 


The the plaintiff bank solicited number persons 
give their notes milling company for the purpose enabling the 
company obtain loan from the bank. stated that the bank 
would see that the obligations the milling company were paid out 
the company’s securities, assets and deposits, and that event 
would the bank look the makers the notes. The defendant exe- 
note payable the milling company, and that company in- 
dorsed and transferred the note the bank. was held that the 
bank was entitled recover the note. cashier’s promise that 
the maker would not held liable the note was defense 
action thereon absence proof that the cashier had au- 
thority make such promise. 


Action the Bank Jefferson against Elling for recovery 


Judgment for plaintiff, and defendant appeals. Affirmed. 


Drennan and Sam Riding, both Medford, for plaintiff 
error. 


Simons, Simons, Enid, for defendant error. 


RILEY, J.—The plaintiff its petition the court below alleges 
that the note sued upon was executed the defendant the Morrison 
Bros. Mill and the said payee indorsed and transferred due course 
the plaintiff. The answer admits the execution the note, but pleads 
lack consideration and that the plaintiff not holder due 
course. 

The facts disclosed the record are substance follows: 

The Bank Jefferson, plaintiff, was engaged the banking busi- 
ness Jefferson, Grant county, Okl., under capital stock $10,000. 
The Morrison Bros. Mill was corporation operating flourmill said 
town, and such required considerable operating capital. The de- 
fendant was citizen who lived the community. The milling com- 
pany required more capital than the bank was permitted loan one 
under the banking law. Kelley, cashier the bank, called meet- 
ing citizens the locality, urged the benefits the mill the com- 
munity, stated the limitations the bank under its capital, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 42. 
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the safety loan the milling company, and pointed out the neces- 
sity collateral notes satisfy the bank examiner for additional loans 
from the bank for the benefit the milling company, and solicited the 
citizens give their notes the milling company for the purposes enu- 
merated, and stated that the bank would see that the obligations the 
milling company were paid out the securities, assets, and deposits 
the mill, and that event would the bank look the makers the 
notes. The defendant contends that the plaintiff bank became the agent 
the defendant. 

The instrument given was accommodation note wherein the de- 
fendant loaned his the mill for the purpose enabling 
borrow money from the bank, and unnecessary that any considera- 
tion should pass either from the mill the bank the maker the 
note; sufficient that consideration should have passed from the 
bank the mill, and undisputed that such consideration, fact, did 
pass. The note was not procured the bank’s cashier, Kelley, but 
Morrison, the manager the mill. The note executed was payable 
the milling company and indorsed and negotiated the bank. addi- 
tion the security afforded the notes bond issue against the mill 
secured mortgage the mill property was added collateral 
amount equal the note. The note was renewed from time time. 

the early territorial case Willoughby Ball, 1017, 
Okl. 535, said: 


one executes promissory note for accommodation an- 
other, and the payee advanced money thereon such third party, the 
maker, when sued, cannot defeat recovery the ground that there was 
consideration for its execution.’’ 


Plaintiff error cites Gillis First Nat. Bank Frederick, 148 
994, Okl. 411. that case observe the following: 


the outset are confronted with this proposition: Whether 
not they would entitled urge defense therein the 
alleged agreement with the cashier that they would not have pay the 
note. The had such authority, and this question was 
not properly the case, and the defendants had right have the 
same submitted the jury upon any theory. Section 942, Rev. 
Laws 1910 [section 5035, Compiled Oklahoma Statutes, 1921], pro- 
vides 

execution contract writing, whether the law requires 
written not, supersedes all the oral negotiations stipula- 
tions concerning its subject-matter, which preceded accompanied the 
execution the instrument.’ 

very general rule that negotiable promissory 
note comes within the language this statute, and, when once executed, 
parties will not permitted show, parol testimony, that agree- 
ment was had with the payee holder such paper not enforce 
payment against the person persons liable thereunder. Thisler al. 
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Mackey, 334, Kan. 464; 589. And well estab- 
lished that bank cashier president has authority promise 
person executing note the bank that the maker will not required 
pay the note, and such promise, made, not binding upon the 
Blair al., 189 Pa. 948, 106 Kan. 710. 


So, the defendant having executed the promissory note for accommo- 
dation the milling company, and the milling company having indorsed 
the note the bank, and the bank having advanced additional credit 
reason the note the payee, hold that the payor cannot defeat 
recovery the ground lack consideration, and that promise 
the part the cashier the bank the payor the note the effect 
that event would the payor called upon pay the note not 
binding upon the bank the absence expressed showing that 
effect, that such promise beyond the scope the authority vested 
such bank See Wilkin-Hale Bank Herstein, 149 1109, 
Okl. 628, 679; Bank the United States Dunn, Pet. 
51, Ed. 316; Breyfogle Walsh (C. C.) 898; Am. 
314. 

think the conclusion reached thus far not contrary the de- 
cision Lindsay State Bank Forbis, Adm’x, 235 470, 108 Okl. 
126, for that case the bank procured Mrs. Gibson sign the notes for 
the bank’s cover excessive loan another for the 
purpose deceiving the bank commissioner, and not for the accommo- 
dation third party, and without further extension credit him, 
for extension past-due indebtedness such third party. Like- 
wise this conclusion distinguishable from the case Edwards City 
Nat. Bank 201 233, Okl. 204. There parol evidence 
was held admissible show collateral oral agreement between 
the bank and accommodation obligor, the manner which 
the bank should handle certain funds paid the third person 
liquidation the obligor’s note, and wherein such funds paid the 
third person were not applied accordance with the oral agreement. 
the bar there proof but the effect that the funds de- 
rived the third person, Morrison Milling Company, were applied 
the lessening the obligation for which this maker the note with other 
citizens the community involved the transaction were, their 
acts, bound. are the opinion that the exception the general 
rule announced those cases does not apply the facts this case. 

the case before there total absence any showing that the 
cashier, Kelley, had any authority bind the plaintiff bank his state- 
ment the effect that the defendant would never called upon pay 
the note, and this court has repeatedly held that bank cashier has 
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authority, such, bind the bank promise person executing 
note that the maker will not required pay such note. Gillis 
First Nat. Bank Frederick, supra. 

The defendant having admitted the execution the note and the 
burden proof having then been upon the defendant defeat re- 
covery upon proper showing and the defendant having failed his 
proof this and the court having sustained the demurrer plaintiff 
defendant’s evidence, and having rendered judgment for the. plaintiff 
upon the facts disclosed the record, under the authority the above- 
cited cases are the opinion that the judgment the lower court 
should affirmed. 


PERSON EXECUTING NOTE AGENT WITH- 
OUT AUTHORITY LIABLE THEREON 


Pain Holtcamp, United States Appeals, Fed. Rep. 
443. 


Under the Negotiable Instruments Act person who, purporting 
act agent another, executes note behalf that other 
without authority personally liable the note. 


Action law Charles Holtcamp and others against Henry 
Pain. review order dismissing the complaint, plaintiff brings 
error. Reversed and remanded. 

Thomas Cannon and Nichols, both St. Louis, Mo., for 
plaintiff error. 

Banister, St. Louis, Mo. (Carter, Nortoni Jones, Henry 
Caulfield, Edwin Lee, and Banister, Leonard, Sibley 
all St. Louis, Mo., the brief), for defendants error. 


PHILLIPS, J.—Henry Pain, hereinafter 
tiff, brought this action upon promissory note against Charles Holt- 
Oliver Grundon, and Menzer Doud, hereinafter called 
defendants. 

The complaint, among other things, alleged that the defendants, claim- 
ing and purporting act the agents the Nation’s Birthday Associa- 
tion, corporation, made, executed, and delivered the plaintiff prom- 
issory note, dated November 1913, for the principal sum $3,450, 
bearing interest from February 1917, per cent. per annum; that 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) §56. 
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the defendants signed said note, ‘‘Nation’s Birthday Association 
Charles Holtcamp, President, Oliver Grundon, Treasurer, and 
Menzer Doud, and that the defendants were not au- 
thorized execute said note for and behalf said corporation, and 
reason such lack authority became liable upon said note makers 
thereof. 

the complaint, the defendants interposed demurrer which was 
sustained. The plaintiff stood upon his complaint, and the same was 
dismissed. From the order dismissal this writ error was sued out. 

Prior the adoption the Negotiable Instruments Act, Missouri 
and majority the jurisdictions this country, person who exe- 
cuted note, purporting act behalf principal, but without 
authority bind the principal, was not liable upon the note, unless 
apt words bind him personally; but the remedy against 
him was action for breach implied warranty action for de- 
ceit, according the facts the 806, 479. 

the time the note question was executed, the Uniform Nego- 
tiable Instruments Act had been adopted and was force Missouri. 
Section the act (section 807, Rev. St. Mo. 1919) provides: 


When Not the instrument contains 
person adds his signature words indicating that signs for be- 
instrument was duly authorized; but the mere addition words 
describing him agent, filling representative character, with- 
out his principal, does not exempt him from personal liabil- 
ity. 


Plaintiff contends that section 807, supra, changed the common-law 
rule. Defendants contend otherwise. Plaintiff’s contention finds sup- 
port the following authorities: Ryan Hebert (R. I.) 124 657; 
Austin Nichols Co., Gross, Conn. 782, 120 596; Bran- 
nan, Neg. Inst. Law (3d Ed.) 20, 69; Selover Neg. Inst. Law 
(2d Ed.) 24, 31; Crawford’s Ann. Neg. Inst. Law (4th Ed.) 20, 
52. 

Mr. Crawford, his book (Negotiable Instruments Law [4th Ed.] 
20, 52), says: 


the original draft submitted the Conference Commissioners 
Uniformity Laws this section read follows: ‘Where person 
adds his signature words indicating that signs for behalf 
instrument; but the mere addition words describing him agent, 
filling representative character, does not exempt him from per- 
‘sonal liability. determining whether signature that the prin- 
cipal the agent whose hand written, that construction 
adopted which most favorable the validity the instrument.’ 
the English rule, and was the rule New York prior the 
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statute. Under that rule person signing for behalf prin- 
cipal was not liable the instrument, notwithstanding had au- 
thority bind his principal. There was implied warranty his part 
that possessed such authority, and did not, became liable upon 
such warranty for the damages resulting from the breach. Miller Rey- 
against him the instrument, when its terms did not purport 
bind him. And his liability upon the implied warranty did not accom- 
pany the transfer the instrument, unless the claim founded upon the 
warranty was also assigned the person whom the instrument was 
transferred. Id. The effect the section, now stands, is, probably, 
permit the holder sue the agent the instrument, was not 
duly authorized sign the same behalf the 


Austin, Nichols Co., Gross, supra, the court said: 


(G. 4378) was copied from the German Exchange 
Act, and some its provisions are departure from the prevailing rule 
this country. This section has been subjected severe criticism, but 
has outlived it, due the fact that the business world approves 
because increases the negotiability commercial paper and simplifies 
the proof the recovery. Article Charles published 
Brannan’s Negotiable Instrument Law. 

section covers least five classes cases: 

Where one adds his signature negotiable instrument 
words indicating that signs for behalf principal, rep- 
resentative capacity, not liable the instrument was duly 
authorized. 

necessary implication from this statute, Mr. Crawford 
and Prof. Brannan have pointed out their works the Negotiable 
Instruments Law, follows: Where one adds his signature 
negotiable instrument words indicating that signs for behalf 
ment was not duly authorized. 

Where one adds his signature negotiable instrument 
words describing him agent, filling representative character 
without disclosing his principal, will personally liable. 

necessary implication follows: Where one adds his 
signature negotiable instrument words describing him agent 
filling representative character, and does disclose his prin- 
cipal, will not personally liable. 

Where the negotiable instrument contains words indicating 
that one has signed for behalf principal, representa- 
tive capacity, not liable was duly authorized.’’ 


believe that was the purpose the framers the Uniform 
Law change the common-law rule above referred to, and make the 
person liable the instrument executed the name his pur- 
ported principal without express general authority so. Such 
rule affords remedy subsequent holders well the original 
payee. The procedure for its enforcement more simple. Under the 
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actual damages are more readily proven. All this adds the negoti- 
ability commercial paper. 

Such being our conclusion, follows that the complaint was good 
against the demurrer, and the defendant should have been required 
answer. Reversed and remanded. 


INDORSEE ACQUIRING KNOWLEDGE DE- 
FENSES BEFORE MAKING FULL PAY- 
MENT FOR NOTES ENTITLED 
RECOVER AMOUNT PAID 


Commercial Credit Co. Nissen, Supreme Court South Dakota, 207 
Rep. 61. 


note not rendered non-negotiable provision that the note 
shall not bear interest paid when due, provision for attor- 
ney’s fees case the note not paid maturity. 

Where the indorsee certain notes acquired knowledge de- 
fenses thereto time when had paid only per cent. the 
face value the notes was held action such notes that 
could recover only per cent. the face value. 


Action the Commercial Credit Company against Nissen. 
From judgment for defendant, and order denying new trial, 
plaintiff appeals. Remanded, with directions. 

Corrigan, Aberdeen, for appellant. 

Frank MeNulty, Aberdeen, for respondent. 


issory notes for $1,072 each, given for the purchase tractors. Only 
tractors were delivered, and other the notes besides the 
suit remain unpaid. Each the words and figures follows: 


Waterloo, Iowa, Dee. 15, 1917. 
and one-half months after date for value received promise 
pay the order Interstate Tractor Co. the office the First 
National Bank, Waterloo, Iowa, ten hundred, seventy-two and no/100 
dollars. With interest per cent. per annum, payable annually. 
Principal interest not paid when due shall bear interest per 
cent. per annum, payable annually. failure pay interest when 
due shall cause this note mature. The indorsers, guarantors 
and sureties agree pay any attorney’s fee provided the laws 


similar decisions see Banking Law Journal Digest (Third 
Edition) 744, 745, 488. 
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Towa case note not paid maturity and consent that any justice 
the peace shall have jurisdiction action brought hereon the 
amount three hundred dollars, and also severally waive protest and 
diligence bringing suit hereon. also agreed that this note 
Iowa contract, construed according the laws Iowa. in- 
terest paid when due.’’ 


Before the maturity the notes they were indorsed plaintiff, who 
agreed pay the Interstate Tractor Company the full amount the 
face the notes, and did pay per cent. thereof, leaving, agree- 
ment, the payment the other per cent. until This case 
was before former appeal. 564, 181 99, which see. 
Plaintiff appeals from the judgment and from order denying new 
trial. Our colleague says that appellant was not holder due course 
because purchased the notes with full knowledge respondents’s de- 
fense thereto against the payee. The trial court did not find, nor 
would the evidence have sustained finding that effect. The evidence 
shows without dispute that plaintiff paid the per cent. about 
April 25th, while knowledge the defenses did not come until 
May 2d. 

The interpretation these notes, their terms, governed the 
law Iowa. Two questions are raised the negotiability these 
notes. contended respondent: (1) That the provision that the 
notes should not bear interest paid when due renders them non- 
negotiable; (2) that the attorney fee clause the notes renders them 
non-negotiable. 

Taking the first contention, what the law Iowa that ques- 
tion? The law Iowa thereon was neither pleaded nor proved. There- 
fore must presume that the law Iowa the same the law 
South Dakota. What, then, the law South Dakota? 

Prior the adoption the Negotiable Instruments Law 1913, 
the law South Dakota clearly was that such provision for discount, 
paid before due, rendered the amount uncertain, and therefore 
that the note was non-negotiable. Nat. Bank Commerce Feeney, 
Negotiable Instruments Law does not contain any express provision 
covering the question Uniform Laws Ann. 26, therefore 
reason section 196, Negotiable Instruments Law (section 194, 279, 
Laws 1913), the rules the law merchant govern. That section says: 


any case not provided for this act the rules law and equity 
including the law merchant shall 


Therefore the law merchant was the law South Dakota this sub- 
ject the time the transactions question were had, and has been ever 
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since the adoption chapter 279, Laws 1913. the Code revision 
1919 that section was omitted from its place under the Negotiable In- 
struments Law, but was inserted section Rev. Code 1919, follows: 


evidence the common law, including the law merchant, 
found the decisions the tribunals. this State the rules the 
common law, including the rules the law merchant, are force, ex- 
cept where they conflict with the will the sovereign power, expressed 
the manner stated the preceding 


Leaving out consideration for the present the attorney fee clause, 
there nothing uncertain this the amount necessary 
pay it. any day from its date, and including July 1918, the 
amount required was $1,072. any date after July 1,1918, the amount 
required was $1,072, with interest per cent. from December 15, 1917, 
payable annually, together with like interest unpaid interest. Those 
sums could be, and necessarily were, foreseen the date the note was 
given; therefore cannot consistently said that there was any un- 
certainty the amount paid. Loring Anderson, Minn. 
101, 103 722; Capital City St. Bank Swift (D. C.) 290 505. 

The great weight authority both number and soundness rea- 
soning contrary the holding this court Nat. Bank Com- 
merce Feeney, supra. We, therefore, are satisfied that the law mer- 
chant does not hold that such provision renders note non-negotiable. 
Such, therefore, today the law South Dakota, and, therefore, upon 
the record before us, presumptively the law Iowa. 

Now the attorney fee clause: pleading and proof the plaintiff 
established that under the law such provision was lawful. 
did not plead and prove what effect such attorney fee clause had upon 
the negotiability the note, although might easily have pleaded and 
proved the provisions section 5916, Comp. Code must 
therefore ascertain what the law South Dakota the negotiability 
note containing such clause. Prior the adoption chapter 
the last territorial Legislature Dakota 1889, such provision 
rendered note non-negotiable according the law Dakota Territory. 
But such act declared such clause contrary policy and 
void, and such the law today. Section 16, Laws 1889; section 412, 
Rev. Code Civ. Proc. 1903; sections 2604, 1706, Rev. Code 1919. 

The decisions this court since statehood have consistently held that 
such attorney fee clause does not render the note there- 
fore will presume that under the law Iowa such does not 
render the note non-negotiable. 

sure, this court has rested its decision upon the ground that 
such clause was nullity, and, therefore, the note was interpreted 
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the same though such clause were absent, but that matter only goes 
the process reasoning which this court arrived its conclusion. 
The law South Dakota being that the negotiability the note not 
destroyed such clause, will presume the law Iowa the 
same. are unable declare what the law South Dakota 
the negotiability such note, where the attorney fee clause must held 
valid. There and can such law South Dakota long as. 
section 2604, Rev. Code 1919, stands. unthinkable. should. 
speculate what the law South Dakota might the negotia- 
bility the note case such clause was lawful, would find, the 
one hand, the territorial decision Garretson Purdy, Dak. 178, 
100, and decisions minority the courts holding that such clause 
destroyed negotiability, while, the other hand, the preponderance 
authority common law, including the law merchant, was the effect 
that the negotiability the note was not thereby destroyed. 
Ency. Law, 98; Capital City State Bank Swift, supra. Therefore, 
even should feel compelled analyze the reasoning this court 
which led the holding that such clause does not destroy the negotia- 
bility the note, and should feel compelled hold that reason 
such analysis should not presume the law Iowa the same 
here because there the clause lawful, yet would still find that 
under the common law, including the law merchant, the attorney fee 
clause did not destroy the negotiability the note, and would there- 
fore presume that such was the law Iowa. are therefore led 
the conclusion that appellant was holder due course the notes 
suit. 

But, even the notes are negotiable, the plaintiff only entitled 
recover from defendant per cent. the face value the notes. Sec- 
tion 1758, Rev. Code 1919 (section 54, Negotiable Instruments Law), 


the transferee receives notice any infirmity the instru- 
ment defect the title the person negotiating the same before 
has paid the full amount agreed paid therefor, will deemed 
due course only the extent the amount theretofore paid 


this case plaintiff has paid only $4,020. therefore only en- 
titled recover that sum, with interest. 

are the opinion that the judgment this court should re- 
mand the cause the trial court, with directions enter judgment for 
plaintiff for $4,020, with interest per cent. from December 15, 1917, 
and for its costs. 

this court costs will taxed. 
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ENTRY CREDIT PASS-BOOK PAY 
PRESIDENT’S DEBT DEPOSITOR 


State rel. Spillman, Atty. Gen. Thedford Bank, Supreme Court 
Nebraska, 208 Rep. 627 


The president bank was requested the claimant, whom 
was indebted, deposit the amount the indebtedness the 
claimant’s checking account. The president entered the sum $450 
the claimant’s pass-book, but record deposit was entered 
the books the bank, and money was ever deposited the 
president for the claimant. Subsequently the bank became insolvent, 
and the claimant presented claim, based upon the alleged deposit 
$450, against the bank, its receiver, and the guaranty fund. was 
held that the claimant was not entitled recover for the reason that 
the general authority the president did not authorize him enter 
the credit the claimant’s pass-book without receipt the bank 
money the equivalent the amount such and the 
claimant failed show that the bank actually received the money. 


Suit the State, the relation Spillman, Attorney Gen- 
eral, against the Thedford Bank, which Van Peterson was ap- 
pointed receiver, and which Kirkman presented claims against 
the bank, its receiver, and the guaranty fund. Judgment for claimant, 
and the bank and its receiver appeal. Reversed and remanded. 

Stewart, Perry, Stewart Van Pelt and Skiles, all Lincoln, 
for appellants. 

Evans Evans, North Platte, for appellee. 


EBERLY, J.—The Thedford State Bank, defendant, insolvent 
State bank organized under the laws Nebraska, the possession and 
control receiver duly appointed, and whom the provision the 
law guaranteeing lawful deposits was applicable. this proceeding, 
Kirkman prosecutes two causes action against the bank, 
its receiver, and the guaranty fund; one based upon de- 
posit $1,000 issued the defendant bank, the validity which 
not questioned, and one upon alleged deposit $450 the form 
checking account which was alleged there was still unpaid the 
sum $269.59 due claimant. Claimant prevailed district court. 
Judgment was there entered prayed, and from this determination the 
defendant bank and receiver appeal. 

The facts out which this controversy arises are practically with- 
out dispute the record. Prior December 13, 1923, Nelson, then 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 866. 
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president the defendant bank, owned his private property, farm. 
Claimant was the personal employ Nelson and engaged the con- 
struction improvements thereon. December 13, 1923, the work 
was completed, and there was due claimant under his contract employ- 
ment from Nelson individually the sum $450. December 13, 1923, 
claimant called Nelson the banking house the defendant and de- 
manded from him the payment the $450. this demand Nelson re- 
‘‘The money Claimant replied that wanted 
checking account the bank. Nelson then entered the sum $450 
depositor’s pass-book, claimant then being patron the 
bank and possessed checking account therein. conceded that 
this transaction the bank actually received nothing. money 
value was ever deposited Nelson any other person with the bank 
for claimant.. further appears that the sole record the transaction 
the record the pass-book, and that entries were made this de- 
posit the books the bank, nor was any memorandum preserved 
the records that institution. far the record 
all knowledge the transaction was confined Nelson and claimant. 
Commencing the day the transaction and continuing until Febru- 
ary 1924, eleven checks were drawn claimant upon the defendant 
bank, which checks paid and charged his account which resulted 
overdraft shown the bank records the sum $180.41. 

The defendants contend that the president had authority pay his 
individual debt the depositor giving him the bank and 
permitting him draw checks without its having received something 
value therefor; that the entry the credit upon the depositor’s pass- 
book was act beyond the scope the president’s power; that be- 
nothing appears the books the bank give notice the 
facts, and the bank having received nothing value, the bank was not 
bound and that upon the claimant, having full knowledge the facts 
that the transaction was one which the bank officer was paying his in- 
dividual obligations and with the property the bank, was imposed 
the duty ascertaining the authority and powers the president 
act for the bank the transaction. That likewise there was imposed 
upon him the burden proof showing, absence express authority 
conferred the president, that money its equivalent had actually been 
received defendant cover the entry made the pass-book. find 
that the contention the defendant bank and its receiver not only 
sustained the great weight authority but the decisions this 
jurisdiction. 

the subject presented here, the case Hier Miller, 77, 
cashier the bank, sole charge its affairs, pretends make pay- 
ments one his individual creditors, depositor the bank, giv- 
ing for such payments the depositor’s pass-book. money, 


| 


564 THE BANKING LAW JOURNAL 


however, was received the bank, and record the transaction was 
made upon the records the bank. Ultimately final settlement was 
had between this cashier and this cashier’s individual creditor which re- 
sulted the surrender the creditor the cashier the latter’s in- 
dividual promissory note and entry the amount then due upon the 
instrument surrendered the cashier the creditor’s pass-book 
deposit the bank. This creditor, depositor, then demanded her 
balance the bank. Pursuant the demand the cashier then balanced 
the pass-book, and she drew check for the amount shown the pass- 
book due her, and the gave her draft upon 
bank St. Joseph, Missouri, which draft was duly paid and returned. 
During this transaction all checks issued the depositor were the 
paid presented and charged the books the bank against 
the depositor. 

There were, however, sums credited this account deposits, 
and the total amounts all checks drawn appeared ‘‘overdraft.’’ 
officer the bank had any actual knowledge the transaction ex- 
cept the cashier and the ‘‘depositor’’ herself, who acted good faith. 
this state facts the Supreme Court Kansas Hier Miller, 
supra, sustained the right the bank and its receiver recover from 
the cashier’s creditor the entire amount the overdraft thus created. 
The opinion the court this case contains careful examination 
the authorities all jurisdictions addition its own, and states the 
the court the following language: 


cashier bank organized under the laws this State has 
implied authority pay his individual debt entering the amount 
credit upon the pass-book his who keeps account 
with the bank, and permitting the creditor exhaust such account 
checks which are paid, the bank having received nothing value the 
transaction. the bank, without actual authority do, 
undertakes pay his individual debts the manner stated, the bank 
may recover his the amount money paid checks drawn 
upon the faith the unauthorized pass-book entries. The fact that the 
cashier personally interested transaction the character described 
sufficient put his creditor upon inquiry the actual extent the 
former’s 


See, also, Home Savings Bank Otterbach, 112 769, 125 Iowa, 
157, 124 Am. St. Rep. 267; Baca Higgins, 143 832, Colo. 
75, 1915B, 1091; Bank Proctorville West, 114 178, 
184 220. 

The conclusion above set forth based upon the familiar rule the 
law agency which forbids that agent shall act for himself and his 
principal one and the same transaction. 


doctrine has its foundation, not much the commission 
actual fraud that profound knowledge the human heart which 


— 


—— 
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dictated that hallowed petition, ‘lead not into temptation but de- 
liver from evil,’ and that caused the announcement the infallible 
truth that man cannot serve two 


From this follows the rule that agent may not deal the business 
his agency for his own benefit. His duty his principal requires 
that his efforts shall behalf of, and for the benefit of, his principal 
alone. cannot perform this duty attempts use his agency 
for his own purposes. really appears that this court has taken more 
advanced ground this subject than that evidenced the Supreme 
Court Kansas Hier Miller, supra. 

Pursuant the principles above set forth, this court has announced 
the rule applied managing officers banks follows: 


general authority cashier bank does not authorize 
him issue drafts the bank for himself for his private use. 

appears that has thus issued drafts, there presump- 
tion that they were paid for when issued, and the burden the party 
claiming they were thus paid for prove Mendel Boyd, 
493, Neb. 657. 


the case above cited, cashier Iowa bank became indebted 
James Boyd, former Governor this State, certain business 
transactions. The indebtedness was his individual obligation. at- 
tempted discharge this indebtedness drafts the correspondents 
the bank which was cashier. Some these drafts were signed 
this cashier and some the assistant cashier employed the bank, 
but all the drafts, irrespective the signature thereto, were actually 
issued the cashier himself James Boyd, the payee therein named, 
and for the purpose satisfying and discharging the individual debt 
the cashier Boyd. The bank drawing these drafts received noth- 
ing value for them and sought recover the moneys thus received 
the payee named the instruments. The effect the judgment 
this court, affirming the bank’s right recover, that person accept- 
ing payment the individual debt bank officer, through the medium 
funds received from such officer his official capacity, 
must take notice the fact that the transaction the interests the 
bank officer are adverse the principal (the bank), and that upon the 
party taking advantage such transaction and receiving the benefits 
thereof was imposed the burden establishing express authority the 
bank officer involved proving that the bank had received actual value 
for what was turned over for the individual benefit the bank officer. 
The case Mendel Boyd, supra, has never been any manner quali- 
fied this court. has been twice cited approvingly State 
Farmers’ State Bank, 197 386, 111 Neb. 585, and Packers’ Nat. 
Bank Rushart, 152 789, Neb. 354. 

this true, and certainly the case Mendel Boyd, supra, 
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holds, then the instant case have situation wherein the presi- 
dent, who managing officer the bank, without authority, pays his 
individual obligations entry deposit pass-book which 
deposit was, truth and fact, not made. The relation the parties 
and the situation was known the claimant this case. knew 
made deposit. trusted the president the bank make for 
him, did his peril. 

Under the rule announced Mendel Boyd, supra, and the 
event the validity the transaction challenged, the claimant must 
held know that under the circumstances this case the general 
authority the president did not authorize nor justify him make 
the entry the ‘‘deposit’’ without the prior contemporaneous re- 
ceipt the bank the money its equivalent. The burden proof 
was imposed claimant establish these facts condition precedent 
the bank’s liability. proof appears the record and proof 
was offered. 

follows therefore that the district court erred its determination 
this case. The judgment the court reversed and re- 
manded for further proceedings. 

Reversed. 


ACTION RECOVER PENALTY FOR CHARG- 
ING USURIOUS INTEREST 


National Bank Newport Rand, United States Circuit Court Ap- 
peals, Fed. Rep. (2d) 688. 


The -plaintiff, alleging that had paid the defendant national 
bank interest excess per cent., the statutory rate Vermont, 
the State where the bank located, brought this action under section 

759 the Compiled Statutes recover twice the the 
interest alleged have been paid. was alleged that the 
bank charged the plaintiff interest the rate per cent. 
note given for the amount certain loan. The bank’s witnesses 
testified that was agreed between the plaintiff and the defendant 
bank that the bank should borrow the money lend the plaintiff, 
and that the latter should pay whatever rate the bank had pay 
for the money. The bank borrowed the money from bank Bos- 
ton, first the rate per cent. and later the rate per cent., 
the latter rate being lawful Massachusetts. was held that the 
plaintiff and the bank entered into the agreement testified the 
bank’s witnesses the transaction was not within any usury laws and 
the plaintiff was not entitled recover. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1305. 
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Action Rand against the National Bank Newport. 
Judgment for plaintiff, and defendant brings error. and 
new trial ordered. 

Defendant below, being national bank, subject sections 5197 
and 5198, (Comp. St. 9758, 9759), providing that the rate 
interest charged national banks shall ‘‘at the rate allowed 
the laws the State, territory, district where the bank located, 
and more, except that where the laws any State different rate 
limited for banks issue organized under State laws, the rate 
limited shall allowed’’ national banks. 

Further the statutes declare that taking ‘‘a rate interest greater 
forfeiture the entire interest’’ charged. But the unlawful rate 
interest has been paid the person paying ‘‘may recover back, 
action the nature action debt, twice the amount the in- 
terest thus paid,’’ from the bank taking receiving the same. 

This action recover twice the amount interest alleged 
have been paid Rand the defendant bank the rate per cent. 
when (the bank being Newport, Vt.) the statutory rate Vermont 
was but per cent. 

shall advert the evidence our opinion. The court below 


substance directed verdict for Rand, the plaintiff below, and the de- 
fendant bank took this writ. 

John and Walter Cleary, both Newport, Vt., for 
plaintiff error. 

Farman, Newport, Vt., for defendant error. 


HOUGH, (after stating the facts above).—The declaration 
avers that about November 1919, the bank loaned Rand $10,400, 
interest per cent. per annum.’’ November 1920, plaintiff 
paid all interest due and ‘‘renewed said note’’; but ‘‘upon said renewed 
note the defendant knowingly reserved and charged rate interest 
the lawful rate, viz. per cent. 

The plea avers that, before the said $10,400 was loaned Rand, 
well knew that the bank ‘‘did not have the necessary funds make the 
said loan, and would necessarily have borrow the same upon such 
security might able give, and might have pay 
rate interest than per cent. and instructed [the bank] 
borrow said money for and pay therefor whatever rate in- 
terest was necessary, which [the bank] did, and [Rand] agreed re- 
imburse [the bank] for the had borrow, well for the 
interest had pay. 

The bank’s witnesses deposed arrangement with Rand 
pleaded. appeared that Rand was depositor the savings bank 
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department defendant, and seems have been favorably known 
the bank’s 

Result testimony for the bank that the inception the loan 
was agreed that the bank should borrow the money loan Rand, 
and that Rand should pay whatever rate the bank had pay for the 
money, that the loan Rand was entirely accommodation, and 
profit the bank from the transaction. Rand denied the 
arrangement. 

The court, directing verdict, remarked: ‘‘The parties are not 
issue here the facts; they are issue the law. This court 
the opinion that makes difference whether the bank was acting 
Mr. Rand’s agent; whether [the bank] was paying per for 
the money; whether [it was] accommodating him; whether [it was] 
making any profit the not. 

The evidence was uncontradicted that all the money obtained for and 
handed over Rand was borrowed the bank Boston, Mass., first 
per cent. and later per cent., which last rate was lawful 
Massachusetts; wherefore, defendant’s witnesses were believed, Rand 
never paid more than the equivalent rate legal where the bank itself 
borrowed. 

The question has been elaborately argued whether the Revised Stat- 
utes sections quoted mean that national bank Vermont only guilty 
usury when bank chartered the State would guilty; whether 
the reference State law merely fix the rate beyond which na- 
tional bank cannot go. urged that Ricker Clark, Vt. 289, 
against denominating usury what the bank’s witnesses 
say they did. not find necessary resolve this question, be- 
the story the bank true, there was interest charged 
defendant all, and the whole transaction outside any usury act. 

Rand asserts that the bank ‘‘was not and could not be’’ his agent 
procuring the money for him.’’ fail perceive why such 
agency could not exist; whether did not was question for the 
jury. But, exact, there question usury; for was lawful 
for the bank borrow Boston the legal Massachusetts rate, and 
the real question whether, when this lawful act was done Rand’s 
request, was unlawful for him reimburse his bank for the cost 
doing what asked have done. 

sure, the bank took note from Rand, which bore interest, 
but stated rate; but between the original parties the whole trans- 
action lay open investigation oral evidence, and, the jury be- 
lieved what the bank people swore to, interest all was charged 
Rand was merely asked pay the expense getting the money for 
him, which included lawful Massachusetts interest, and had relation 
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the Vermont United States usury law. was error not sub- 
mit the case the jury. 
Judgment reversed, with costs, and new trial ordered. 


WAIVER NOTICE DISHONOR IMPLIED 
FROM INDORSER’S CONDUCT 


Inge Bryant, Special Court Appeals Virginia, 130 Rep. 773. 


The plaintiff purchased certain notes held the defendant, and 
doing relied solely upon the financial ability the defend- 
ant. The latter assured the plaintiff that would indorse the .paper, 
and that his indorsement would make perfectly good. The plain- 
tiff paid attention the makers the paper, nor the real 
estate which was secured. Subsequently the plaintiff brought 
this action recover from the defendant the amount one the 
notes. The defense was that presentment had been made and 
notice dishonor had been sent the defendant, the indorser. 
appeared that several days after the note became due the defendant 
requested extension time the note, but the plaintiff de- 
clined grant such extension. The defendant way indicated 
that regarded himself released from liability the note 
reason the omission notice dishonor until some time after the 
note became due. was held that under the circumstances there 
was implied waiver notice dishonor. Consequently the de- 
fendant was liable the note. 


Action Bryant against Inge. Judgment for plaintiff, 
and defendant brings error. Affirmed. 

Blackwell Blackwell, Kenbridge, for plaintiff error. 

Moncure Gravatt, Blackstone, for defendant error. 


CRUMP, P.—In the early part July, 1920, Bryant, the 
instance Mr. George Allen, attorney law, residing Victoria 
Lunenburg county, came from his home Marion, Southwest 
Virginia, Kenbridge Lunenburg county for the purpose pur- 
chasing some notes held Barlow and others. The plaintiff 
error, Inge, resident Lunenburg county, learning that Mr. 
Bryant was Kenbridge for the purpose purchasing paper, ap- 
proached Mr. Bryant and told him that had some very good paper 
would like sell him had loaned out 
deal money and could not very readily carry the paper, 
and was building warehouse which necessitated 


similar decisions see Banking Law Journal Digest (Third 
Edition) 851. 
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ing about $4,500 cash; that had something like $12,000 secured 
paper, and would like sell about $4,500 worth, since needed the 
money finish the building. Bryant investigated the financial ability 
Inge, and, concluding that Inge’s name the paper made per- 
good, agreed buy some the notes which had. During the 
negotiations, Inge stated Bryant: 


will indorse the paper, and that makes the paper absolutely 
and they not pay it, 


Bryant gave attention the makers the paper, nor the real 
estate upon which was secured, and did not inquire the location 
value the same. Among the notes purchased from Inge were 
two notes, each for $825, executed one Revis his own order 
January 1920, one payable two years and the other three years 
after date. These notes, with the other paper, were indorsed 
Inge and delivered Bryant. The first Revis note, becoming due 
January 1922, was sent Kenbridge for collection, and, not having 
been paid, was protested the Kenbridge Bank, which Mr. Barlow 
was cashier. The second Revis note, due January 1923, was not sent 

for collection, and presentment was made, and hence notice 
protest sent the indorser, Inge. This action was subsequently in- 
stituted Bryant against Inge recover the amount the note due 
January 1923. The defense was that presentment had been made 
and notice protest sent Inge, the indorser. avoidance this 
defense, the plaintiff, Bryant, contended that Inge had waived the 
presentment and notice protest him indorser, and that further, 
under the circumstances disclosed the evidence, Inge, not being 
indorser the paper while his hands, and having stated that, the 
maker did not pay it, would, and indorsed order make sale 
Bryant, he, Inge, was all events primarily liable Bryant. 
Upon the trial under the instructions the court, the jury rendered 
verdict for the plaintiff for the amount the note. 

taking the question waiver, the further facts con- 
sidered are follows: 

the late spring early summer 1922, Inge wrote Bryant 
asking for extension the paper held Bryant, Bryant testifying 
that understood that letter include the Revis note still become 
due well the note which was then past due. Inge testified that his 
recollection was that wanted extension only past-due paper. 
Bryant the spring 1922 asking for extension, said, ‘‘I could 
not tell you save life’’; the next question and answer being: 


You not remember that? was bound have been 
past-due note.’’ 
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This letter had been misplaced and could not produced. Bryant, 
further testified 


took that wanted extension the time the paper that 
was possession that had bought him. All was the way 
took 


Again, says: 


substance the letter was that times were little bit hard, 
that farmers that section were somewhat depressed, and wanted 
know would not extend the time awhile this paper, stating that 
was good and would 


Nothing seems have come this request far the testimony 
shows. Mr. Allen, who was brother-in-law Bryant and acting his 
representative, testified that Bryant wrote him December, 1922, 
reference the paper, and asked him write Mr. Inge and tell him 
that the notes would have paid; that compliance with Bryant’s 
request wrote and mailed Mr. Inge December 23d, 1922, the 
following letter: 


December 23, 1922. 
Inge, Kenbridge, Va.—Dear Mr. Inge: receipt 


letter from Mr. Bryant, which advises that the William 
Bridgforth notes $615.75 each, Winn note $550, and the 
two Revis notes $825 each will all have paid. They are 
all past due, with the exception the Winn note, which will due 
next month. Mr. Bryant requested write each these parties 
regard the matter and advise them make their arrangements 
take this paper. Mr. Bryant also asked get touch with you 
reference the matter. hope none the parties will seriously 
inconvenienced, and that all them may able make their arrange- 
ments take this paper. 
truly 


apparent from the testimony that the reference the Winn 
note which would due next month’’ was error, was the second 
Revis note which then became due. Mr. Inge knew that the second 
Revis note would due January 1923. Inge did not make any 
reply this letter until after the paper was due, and January 10, 
1923. Allen testified that that date Inge came his office and told 
him that wanted pay one the Revis notes and the interest 
both, and wanted get Mr. Bryant extend the time the other Revis 
note; that would not undertake state from recollection exactly what 
was said, but the same day wrote Bryant the proposition made 
Inge, and that the letter showed what the proposition was. The letter 
follows: 
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10, 1923. 

Bryant, Marion, Va.—Dear Mr. Bryant: Mr. Inge has 
just been see reference letter which wrote him several 
days ago regard the notes which you hold and which you bought 
him. tells that the Winn notes will all paid shortly; that 
arrangements are now being made that effect. the William 
Bridgforth notes, desires that you proceed have the trustee sell. 
says the property will pay out beyond question, and does not care 
carry the matter any longer. 

the Revis notes, Mr. Inge wants pay one these notes, 
with interest both, but wants you carry the other note for one 
more year. told him that would write you regard the matter. 
shall glad hear from you your earliest convenience that 
may advise Mr. Inge just what you wish done the premises. 

love for each you, am, 

ever yours.’’ 


Bryant subsequently wrote, declining grant the extension desired 
the Revis notes. Mr. Inge testified that January 10th was not 
aware that the Revis note due January had not been presented and 
protested, but knew had not received any notice. Inge testified 
further that learned the latter part January that the note had 
not been protested. did not mention this fact Allen until appar- 
ently some time March, about the time when the real estate was sold 


under the deed trust. Inge testified this respect: 


think was the day the land was sold talked Mr. Allen; and 

not recollect exactly what the conversation was. told him did 

not think would responsible for this note, did not get any notice 

upon the maturity date, but could work out the place any 
out the tenant would turn the money over Mr. Bryant.’’ 


Allen testified that conversation January 10th, Inge said noth- 
ing him indicate that regarded himself released from liability 
the note reason any omission with reference the notice 
dishonor; that the first time heard that matter was some time 
afterwards when Mr. Barlow his attention the fact that the 
had not been protested, and intimated, but did not say terms, 
that judged Mr. Inge would raise that objection paying the note; 
that this was long after the note was due, and when they were prepar- 
ing advertise the property for sale; that some little time after that 
saw Mr. Inge, and the latter told him that the note was not protested, 
and thought was released. February 13, 1923, Mr. Inge wrote 
Mr. Allen the following note: 

13, 1923. 

Geo. Allen, Victoria, Va.—Dear Sir: understand that the 
Bridgforth land paid Mr. Bryant out Now this leaves the 


Revis notes his hands for collection, and believe that will also 
pay him out, and had just well ahead and sell this land. sold 
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him these notes big discount, and also gave him the accrued interest 
take these notes, and must protect himself the sale this land, 
have been against much late hard for money and 
cannot raise the money buy wanted to. 


very truly, 
Inge.’’ 


The real estate which the Revis notes were secured was sold under 
the deed trust the following month March, and was bought 
Mr. Inge and Ripberger jointly. Nothing having been paid 
the note question here, this suit was brought upon it. 

The foregoing outline the facts established the testimony, 
and wherever there has been any dispute Inge any fact testified 
Bryant Allen has been indicated. Bryant and Allen testified for 
the plaintiff, and Mr. Inge rather briefly for the defendant, Mr. Barlow 
testifying merely the fact that the note had not been presented and 
protested and therefore notice sent. 

Without passing upon the question whether Inge, selling this 
paper, and making the statement the indorsement con- 
nection with its sale, bound himself primarily for its payment, will 
consider and give weight that part the testimony connection 
with the claim that waived any notice nonpayment and dishonor. 
The statute Virginia the Uniform Negotiable Instruments 
section 5671 the Code, provides follows: 


dishonor may waived either before the time giving 
notice has arrived after the omission give due notice, and waiver 


are opinion that this case the facts are sufficient enable 
the court hold that the indorser the note dealt, from the beginning 
the end his transactions, with the holder entirely without reference 
the necessity for any notice dishonor, and that the evidence suffi- 
cient establish waiver notice with fair degree clearness. 
inferred from the evidence that Mr. Inge knew that Bryant, 
purchaser the notes from him, made inquiry concerning the 
makers, had knowledge their financial ability nor the character 
real estate upon which they were secured, and that bought the 
notes relying exclusively upon his, Inge’s, responsibility. Independent 
any question primary liability the part Inge, these facts 
have weight determining the fact implied waiver notice. 
fact, the indorser here was the seller the notes, and was sense 
accommodated party, and the purchaser the notes was looking him 
for payment rather than the makers ordinary case. When 
the first note was sent for collection was naturally put bank, 
and when not paid the bank, course, protested it. The dealings with 
this note were sufficient indication that the second Revis note would not 
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paid, and was useless call upon the maker. The dealings con- 
cerning the first note after became due were altogether with Mr. Inge, 
who does not seem have regarded the fact presentment and protest. 
material, for the evidence does not disclose any affirmative statement 
about notice dishonor that occasion being sent Exactly 
what became this first note the evidence does not disclose, unless 
was paid out the proceeds the sale under the deed trust; the 
notes being payable priority accordance with their maturity dates. 
Upon the failure payment the first Revis note, Inge and certainly 
Bryant seemed have proceeded upon the assumption that the second 
note would not paid, and take from the evidence that that 
assumption was perfectly justified. 

The case involving the question implied waiver notice and dis- 
honor negotiable note are very numerous, and depend very largely 
upon the facts each case. The general rule before the adoption 
Uniform Act was practically the same the expression the law 
the statute, though the statute states perhaps more emphatically. 
Yeager Farwell, Wall. Ed. 476, the Supreme Court, 
course before the passage the Uniform says: 


speaking, there can only waiver de- 
mand and notice the endorser before the note due, yet, after 


due, can waive proof them; or, what more the purpose, 
can act towards the holder the note render the fact that de- 
mand was not made notice given wholly 


the instant case, are opinion, considering the relations borne 
the parties towards each other before the note question became 
due that what took place afterwards was equivalent acknowledg- 
ment liability and implied waiver the failure make de- 
mand and send the notice. Mr. Inge lived near Kenbridge, his post 
office address being that place, and notice was sent should have 
been received him within two three days after the 1st January. 
The fact that January 10th and for some time afterward paid 
attention the omission send him notice, but sought arrange 
for payment manner indicating his liability, cireumstance this: 
which, taken with all other facts, presents case which the con- 
duct the indorser is, the language the Court Appeals First 
National Bank Anderson, 125 Va. 102, 561, ‘‘tantamount 
implied waiver Mr. Bryant had com- 
menced these transactions with the reliance upon and right rely 
upon the financial responsibility Mr. Inge, was fact the case 
just cited. The dealings between the parties subsequent the maturity 
the note the instant case give certainly great ground imply 
waiver connection with the other facts the the case 
just cited. 
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somewhat similar case found Thompson Curry, Va. 
771, 801; Quaintance Goodrow, Mont. 376, 76. 

The evidence was sufficient establish implied waiver notice 
dishonor, and necessitated verdict for the plaintiff. unneces- 
sary, therefore, consider exceptions taken certain instructions 
granted the lower court the trial. the end the 
testimony, the defendant, Inge, moved the court exclude all the evi- 
dence for the plaintiff, and the motion was overruled. Error assigned 
this regard. think manifest that this assignment error 
without merit. 


ACTION AGAINST BANK REFUSING HONOR 
CHECKS 


Wallis First Nat. Bank Bluejacket, Supreme Court Oklahoma, 
245 Pac. Rep. 626 


The plaintiff brought this action recover damages for the de- 
fendant bank’s refusal honor four checks drawn her. The 
bank’s defense was that the plaintiff did not have any account with 
the bank subject her check. appeared that the account against 
which the checks were drawn was originally the name Howard 
Wallis, the plaintiff’s husband. short time before the checks were 
drawn ordered the bank transfer his account the books 
the bank his wife placing before his name the designation Mrs. 
The bank’s evidence was the effect that this was done because 
Wallis was threatened with suit and garnishment. The bank’s evi- 
dence also tended show that the proceeds sale certain 
mortgaged property had been placed the account; that another 
bank claimed interest the property and proceeds the sale; 
that was understood among the parties that the proceeds the 
sale should kept the defendant bank until the controversy be- 
tween Wallis and the other bank should settled; that Wallis di- 
rected the defendant keep the money the account, transferred 
Mrs. Wallis, and not allow checked without his per- 
mission. Wallis denied that gave this direction. The trial court 
directed verdict for the defendant, but appeal was held that 
the court should not have directed verdict because the evidence 
the question whether not Wallis agreed have the pro- 
ceeds the sale held the defendant until the settlement his 
controversy with the other bank was conflicting and presented 
issue fact for the jury determine. Accordingly the judgment 
for the defendant was reversed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1021. 
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Action Katherine Wallis against the First National Bank Blue- 
jacket, for damages. Judgment for the defendant, and plaintiff appeals. 
Reversed and new trial granted. 

Jess Ballard, Vinita, for plaintiff error. 

James Davenport, Vinita, for defendant error. 


THREADGILL, C.—The controversy this case arose out bank 
deposit and refusal the bank honor four checks drawn against the 
deposit. August 25, 1923, one Howard Wallis, husband plaintiff 
error here, and plaintiff the trial court, ordered the First National 
Bank Bluejacket, defendant the court below, transfer his account 
the books the bank his wife placing before his name the 
designation ‘‘Mrs.’’ The total amount the deposits October 
19, 1923, was $798. The checks drawn against this account under the 
names the husband and wife the time the case was tried reduced 
the amount $202.82. The immediate cause the law suit was the re- 
fusal the bank honor four small checks for $4.50 dated February 
26th, $25 and dated February 27th, and $27.80 dated March 1924. 
The action was brought for actual damages under four counts for the 
respective amounts the checks, and for additional damages under 
each count the sum $1,000. Plaintiff alleged that she was the 
owner the account, and had the right check it, and was dam- 
aged the dishonor the checks, and was further damaged reputa- 
tion and mental anguish and worry. Defendant filed his answer, and 
for defense denied that plaintiff had any account with the bank subject 
her check, and denied that she was damaged. The cause was tried 
the court and jury December 13, 1924, and resulted instructed 
verdict favor defendant, and plaintiff has appealed, asking for 
reversal and new trial. The principal question involved the con- 
controversy whether not plaintiff had account defendant’s bank 
that she had right check the time she gave the four checks that 
were dishonored. 

this issue plaintiff’s evidence the effect that her husband 
changed the account her name, and gave her the funds, with the un- 
derstanding that and she both could check the account. She did 
not know any agreement between her husband and the bank, relative 
the account. There was nothing record indicate that the account 
was restricted agreement otherwise. was conceded, that part 
the money the account was the proceeds sale mortgaged prop- 
erty about which there was some dispute. There were other items 
deposit besides the proceeds the sale. Defendant’s evidence the 
effect that Howard Wallis, plaintiff’s husband, had small account with 
the bank, and August, 1923, time when was threatened with 
suit and garnishment, transferred the account his wife having 
placed before his name the books. Soon thereafter the bank 
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answered, garnishment proceeding against said Howard Wallis and 
the bank, that said Wallis had account the bank. There were items 
deposit said account $104.78, $187.45, and $128.16, making 
$402.89, the proceeds the sale the mortgaged property. The Blue- 
jacket State Bank claimed interest the property and proceeds 
the sale, and defendant, its cashier, ‘‘clerked’’ the sale, and the presi- 
dent acted auctioneer, and was understood among the parties that 
the proceeds the sale were kept the defendant bank till the 
controversy between the Bluejacket State Bank and Howard Wallis was 
that Howard Wallis agreed this, and directed defendant 
keep the money the account transferred Mrs. Howard Wallis, 
and not allow checked without his permission. admitted that the 
allowed Howard Wallis check the account for small sums, 
but always with the promise his part reimburse the account, and 
which had failed do. Howard Wallis, witness rebuttal 
plaintiff, denied that agreed for the money from the sale kept 
pending settlement with the Bluejacket State Bank. said: 


the understanding was just—that would turn this over 
her could use this money without being tied there with the 
State Bank.’’ 


said the Bluejacket State Bank had brought suit against him, 
but was resisting the suit. answer the questions what the 
understanding was drawing checks the account, said: 


the understanding was between and Mr. Henley that this 
was turned over her there that was honor checks hers just 
long could identify the signature that was either our signa- 
tures. And said didn’t care for that money; said didn’t give 
damn where went to; that just the way 


further stated: 


gave wife, the whole thing—turned over her, 
and was the understanding that was both check 


Then the court took the witness hand, and interrogated him: 


Mr. Wallis, did you transfer these funds your wife, your 
wife’s name, for the purpose hindering delaying any your 
ereditors, for the reason that you were afraid that some your 
creditors would sue you? No, sir; just turned over there until 
could get fair settlement out it. 

Then you wanted held that your creditors couldn’t get 
hold it? There wasn’t nothing said about holding it. 

asking you now you turned over these funds for the 
purpose covering any these funds from any your creditors 
supposed No, sir. 

<A. No, sir. 
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Why did you turn over and give your wife? Because 
didn’t want held for term years, anything like that, and 
bothered with it. 

Who was going hold you up? Well, didn’t know just 
who all would it. 

Then you did turn over her name for the purpose keeping 
down law suits that you might have with some one that might claim you 
owed them? that right? <A. Yes, sir.’’ 


appears from the record that the evidence, the controverted 
question involved, was conflicting, and presented issue fact for the 
jury determine, and, this being the case, was error for the court 
direct verdict for the defendant. Dempsey Oil Gas Co. Citizens’ 
National Bank, 235 1104, 110 39. 

claims that, where the pass book, deposit slips, the 
bank’s record, shows the deposits made from time time the credit 
the depositor, and checks are drawn and paid the ordinary course 
business, monthly statements being rendered, the presumption that 
the funds the account belong the person whose name the account 
kept. Phillips Yates Center Nat. Bank, 158 23, Kan. 383, 
1917A, 680. think this contention correct, but like other 
presumptions fact, subject overcome proof the con- 
trary, and, where there conflict the evidence this question, 
for the jury determine under proper instructions the court. 

Since there issue the case defrauding creditors, and 
person except plaintiff claiming the ownership the money deposit, 
are reminded say not think the evidence introduced these 
issues was competent. rule that requires citation authority 
that the evidence should confined the issues made the 
pleadings. 

Since this cause must reversed for error the court sustaining 
the motion for directed verdict, not deem necessary con- 
sider any other questions raised the briefs the parties. 

The judgment should reversed and new trial granted. 


